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PREFACE

In June 1978, the Aborigina Land Commissioner received an application under s.50 (1) (8)
of the Aboriginal Land Rights (Northern Territory) Act 1976 concerning atraditional land
claim to Dum-In-Mirrie Isand, an idand off Cox Peninsulain the Northern Territory. This
claim was later consolidated with the Kenbi (Cox Peninsul@) claim, to idands and land on the
Cox Peninsula across the harbour to the south and west of Darwin. The land involved is
shown on the map opposite.

To date, there has not been a hearing of the traditional land claim made by Aboriginals
claiming to be the traditional Aboriginal owners of the land. However, there have been a
number of applications concerning procedural questions and the status of parts of the land
claimed. Most of these were dealt with by Mr Justice Toohey during his period as Aboriginal
Land Commissioner (1977-82).

His Honour published six decisions in relation to this claim. They have not been printed
previoudly in a collected form. It is appropriate that this be done to make them more readily
available and to complete the printing of decisions given by Mr Justice Toohey as
Commissioner.

The High Court had occasion to consider Mr Justice Toohey's decision on that part of the
claim area which the Northern Territory Government assertsisland in atown (Darwin) and
not available for claim. The reasons for judgement of the High Court, and the decision made
by Mr Justice Toohey following the order of the Court are included.

In summary, the decisions cover the following matters:

14 February 1979 Application for adjournment of the hearing of the claim to
Dum-In-Mirrie ISland.

24 July 1979 Admissibility of an affidavit concerning the expanded boundaries of
urban Darwin, and an application for the Commissioner to require the
production of certain documents.

2 November 1979 Process of determining jurisdiction to hear claim to land said to be

land in atown.
20 December 1979 Status of land said to be land in a town.
27 June 1980 Status of islands.

24 December 1981 Application to the High Court for an order that a writ of mandamus
issue to the Aboriginal Land Commissioner to deal in accordance
with law with the Kenbi Land Claim.

2 April 1982 Application for discovery of documents relating to town planning
regulations.
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DUM-IN-MIRRIE ISLAND LAND CLAIM
Application for adjournment
Reasons for decision

An application on behalf of Aboriginals claiming to have atraditiona land claim to
Dum-In-Mirrie Idand is listed for hearing in Darwin on Monday, 19 February 1979. That
hearing date was fixed on 8 December last year, after some months of discussions with the
Northern Land Council representing the applicants, and Messrs S. Falconer and C. Clements
who had sought the lodging and determination of a claim in accordance with practice
directions issued by mein 1977. Late in January this year, Mildren and Partners, solicitors
for the Northern Land Council, lodged an application which in form sought an adjournment
of the hearing and the consolidation of that claim with a broader claim foreshadowed in
respect of the Cox Peninsula. That broader claim had not been lodged nor has it been since.
At the time the application to adjourn was lodged, | was absent from the Territory. Before
leaving | had fixed for the Northern Land Council and the Central Land Council a meeting on
Monday, 5 February 1979 at 4.00 p.m. to discuss the general program for this year. At that
meeting, Mr Mildren representing the Northern Land Council, raised with me the matter of
the application to adjourn. | was not prepared to deal with it then as the only other person
present with a relevant interest was Mrs Withnall, solicitor for Mr M. Baumber, one of those
who had lodged notice of intention to be heard. She was there as a result of notice given to
her by Mildren and Partners.
Because of an arrangement made last year | was to leave Darwin on the evening of
Wednesday, 7 February, not to return until Monday, 12 February. Mr Mildren asked that the
application to adjourn be dealt with before 19 February, and as soon as possible to avoid the
inconvenience that would result if al concerned in the hearing had to attend on 19 February,
and if the matter were then adjourned. Notice of intention to be heard had been lodged on
behalf of a number of persons and organisations.
This made sense and | fixed Wednesday, 7 February at 3.00 p.m. for consideration of the
application, making clear to Mr Mildren that the first question to arise on that day would be
whether | should then hear submissions on the application to adjourn, given the very short
notice necessarily involved. | directed Mr Mildren to give notice of the hearing to al those
who had lodged notice of intention to be heard, and | issued a statement which was reported
in the mediain which the hearing on Wednesday was mentioned.
At that hearing, which was public, there was an appearance by counsel on behdf of a
number of those who had lodged notice of intention to be heard, including the Northern
Territory Attorney-General, Messrs Falconer and Clements and Mr Baumber. Others were
present in person. The transcript shows those who appeared either by counsel or in person. |
shall not list them in these reasons. It is enough to say that those appearances covered most,
athough not al, of those who had given notice. Some of what | may loosdly call the
objectors wished the application to adjourn to be dealt with that afternoon - or at any rate
had no objection to it being dealt with. Some wished the application to stand over until 19
February. | decided to ded with the application then and there for these reasons.
The hearing of the land claim will be public and a wide range of persons and
organisations have given notice of intention to be heard. Some will appear through counsel,
others may appear in person. Clearly enough the convenience of al involved, including the
claimants, will be best served by knowing before 19 February whether the hearing isto
proceed on that date. It may be that because of the short notice, a few objectors were not
given an effective opportunity to be heard. The Northern Territory Fishing Industry Council,
be telex, objected:

... on principle to adjournments of any claim on short notice, because of inconvenience and prior

arrangements which have been made to facilitate attendance at such claims on advertised dates of

such hearings.
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| accept the force of this, but the notices of intention to be heard lodged by the Fishing
Industry Council and afew others who were not present stressed the effect acceding to the
claim was said to have. Any deferra is unlikely to affect adversely the commercia and
recreational activities mentioned in those notices. In saying that, | do not overlook the
obvious value to the community generaly in learning the ultimate fate of thisland claim.
And for these reasons | decided to hear the application for an adjournment and did so.
The attitude of those present was that the claim should be heard as soon as possible, but
there was no particular magic in 19 February and no specific detriment that would be suffered
if the hearing proceeded at some later date, so long as it was not too distant. The basis of the
application to adjourn was twofold. Firstly it was said that despite the length of time that this
matter has been under consideration, the anthropological and other field work had not been
completed. Secondly it was said that a claim to Dum-In-Mirrie ISland, heard in isolation
from the broader claim foreshadowed in the respect of the Cox Peninsula, would be artificia
in terms of traditional Aboriginal ownership and would lead inevitably to a duplication of
evidence at alater stage with a consegquent waste of time and money. | do not doubt that this
isso. Indeed, the lodging of the claim to Dum-In-Mirrie Iand alone was the result of an
approach made by Messrs Falconer and Clements, quite properly having regard to their
particular interest in the development of that island.
In my view the most compelling consideration is this. Under section 50(1) of the
Aborigina Land Rights Act, when an application is made, the Commissioner's function isto
ascertain whether the claimants or any other Aboriginals are the traditional Aboriginal
owners of the land. The Act imposes an obligation on the Commissioner faced with an
application to determine who are the traditional owners. That obligation is one that can only
be carried out within the limits of reasonable practicability. But if on 19 February the
Northern Land Council presented no evidence or entirely inadequate evidence of traditional
ownership, that would not relieve me of my obligation under the Act. The matter would then
have to be adjourned anyway or, without the background, information and resources of the
Northern Land Council, | would have to embark on an inquiry of my own. Undoubtedly, that
would occupy many months.
The redlities of the situation leave me no aternative but to adjourn the application. | do so
without making any order that this claim be consolidated with any other. That aspect was not
much pursued during the hearing. It is, | think, a matter for the Northern Land Council in the
exercise of one of its functions, which is s.23(1) (f)
to assist Aboriginals claiming to have atraditional land claim to an area)of land within the area of
the Land Council in pursuing the claim, in particular, by arranging for legal assistance for them at
the expense of the Land Council.
| do not propose to adjourn the hearing to afixed date. Mr Mildren gave an assurance that
the wider claim will be ready to proceed in October and it is impossible to say what my
commitments will be at that time. It may well be that another land claim will be in progress.
Others will have to wait the completion of that hearing.
Given the history of this matter since 1977, it is desirable that the claim, and aclaim to as
wide an area of land as is thought to have some relevant connection, should be heard as soon
as possible. The Act has been in operation since 26 January 1977, and the interests of all will
be served best by orderly programming and preparation that will enable claims to be dealt
with in some reasonable sequence and without substantial gaps. This hearing will be
adjourned to a date to be fixed. About the end of June the matter will be called again in
public. | shall inquire whether the assurance about October can be bettered. | shall then seek
to fix ahearing date in the light of the answer to that question, my own commitments and any
other relevant considerations.
Mr Justice Toohey
Aborigina Land Commissioner
Darwin
14 February 1979
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KENBI (COX PENINSULA) LAND CLAIM
Admissibility of affidavit and application to produce documents
Reasons for decision
Thisis an application on behaf of Aboriginals claiming to have atraditional land claim to an
area of land in the Cox Peninsula, Bynoe Harbour, Port Paterson area of the Northern
Territory.

Preliminary question

The application was made under s. 50(1) para. (a) of the Aborigina Land Rights (Northern
Territory) Act 1976 which permits such a claim to be made to unadienated Crown land. It
became evident at the outset that a substantial question would arise as to the status of land
claimed in the Cox Peninsula, in particular whether that land met the definition of
unalienated Crown land in the Act.

By s. 3(I) of the Act, unalienated Crown land is defined to mean 'Crown land in which no
person (other than the Crown) has an etate or interest, but does not include land in atown'.
The question likely to arise was whether any of the land claimed in the peninsulawas land in
atown; if it was, no claim under s. 50(1) para. (a) could be madeto it.

A determination of that question will have a direct bearing on the area of land available to
be claimed and that in turn will greatly influence the preparation of the claim and the
evidence to be presented. Aswell it may prove decisive as to those who wish to be heard in
regard to the claim. For those reasons, | fixed a hearing confined to the question whether any
of the land claimed was not unalienated Crown land, being land in atown. The claimants
were directed to serve notice of that hearing on the government departments, organisations
and persons thought likely to have an interest, and that was done. As well the hearing was
advertised extensively through newspapers and generally was given considerable media

publicity.

Representation

At the hearing, counsel appeared on behaf of the claimants, the Attorney-Genera of the
Northern Territory, the Commonwealth of Australia and the Australian Telecommunications
Commission, the Cox Peninsula Progress Association and also on behaf of Mr and Mrs
Baumber of Dum-In-Mirrie Island with awatching on behalf of Westby Pty Limited.

Jurisdiction

Counsd for the claimants submitted, in opening, that the Commissioner has power to
determine whether he has jurisdiction in respect of any claim under the Act. He further
submitted that he may receive evidence of afactual nature to which he applies the law. That
may be awide inquiry involving ora and written evidence.

Counsdl for the Attorney-General did not dispute these propositions except to say that a
distinction must be drawn between jurisdictional facts, facts necessary to decide whether
jurisdiction exists, and facts that are irrelevant to that inquiry.

The affidavit

After | heard some formal evidence, counsel for the claimants sought to tender in evidence a
lengthy affidavit sworn by Peter Dickson Heathwood of Brisbane and accompanied by a
number of exhibits. Objection was taken to the admissibility of that affidavit and | heard
submissions why it should and should not be admitted. No objection was taken to the form of
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the affidavit nor as to my power to receive affidavit evidence; rather, it was argued that |
should reject the affidavit as being irrelevant to my inquiry. Because the matter was one of
relevance, submissions ranged over awide area and these reasons will, to some extent, do
the same. Nevertheless it should be made clear that the immediate point at issue isthe
admissibility of the affidavit. The status of the land still remains to be determined.

The application

During the hearing | was asked by counsal for the claimants to make an order in exercise of

the power conferred on me by s. 54(1) of the Act which reads:

The Commissioner may, by notice in writing, require a person whom he believes to be capable of
giving information relating to a matter being inquired into by the Commissioner in carrying out his
functions under this Act, being a matter specified in the notice, to attend before him at the time and
place specified in the notice and there to answer questions in relation to that matter and to produce
to the Commissioner such documents and other records in relation to that matter as are specified in
the notice.

| shal deal with this application in more detail later in these reasons. All | need say now

isthat athough there was some debate about the form and content of the notice, the rea

guestion became one of relevancy of the material sought to be produced.

Whether the affidavit of Mr Heathwood should be admitted into evidence depends upon its
relevancy; whether it is relevant depends initially upon the meaning of ‘town’ in the Land

Rights Act.

The meaning of ‘town'
The definition of ‘town' in s. 3(1) of the Act is referentidl; it is expressed to have -
the same meaning as in the law of the Northern Territory relating to the planning and developing of
towns and the use of land in or near towns, and includes any area that, by virtue of regulationsin
force under that law, is to be treated as a town.
Section 3(1) of the Town Planning Act 1964, alaw of the Northern Territory, defines
‘town' to mean:
(& municipality; or
(b) aplacethat isatown within the meaning of section 5 of the Crown Lands Ordinance
1931-1971 but is not part of a municipality.
Legidation in the Territory is now referred to as Acts not Ordinances; | shall use the latter
term only when appropriate in quotations.
'‘Municipality' is defined to mean 'amunicipality constituted or established under the
Local Government Ordinance 1954-1970'. It is unnecessary to refer to the provisions of the
Local Government Act nor isit necessary to refer to the Crown Lands Act except to mention
the definition of town in s. 5 of that Act as:
... any town constituted and defined in accordance with the provisions of this Ordinance or in
accordance with the provisions of any law in force in the Northern Territory prior to the
commencement of this Ordinance.
Thus a comprehensive examination of the definition of ‘town'’ in the Land Rights Act
requires a consideration of several other statutes. However, because of the factual situation
here and the way in which the matter was argued, it is unnecessary to look beyond the
provisions of the Town Planning Act, except for historical purposes.
Under the Town Planning Act, the significance of land being in atown is, broadly
speaking, that it may be subject to atown planning scheme designed to secure the proper
development and use of that land.

Regulation-making power
Section 73 of the Act empowers the Administrator in Council to make regulations, not
inconsistent with the Act "prescribing al matters required or permitted to be prescribed, or
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necessary or convenient to be prescribed, for carrying out or giving effect to this

Ordinance. . .

Section 5 of the Act provides that the regulations may prescribe that a specified area of

land shall be subject to the provisions of the Act 'asif it were atown' and may also prescribe
that land 'adjacent to atown' shall be subject to the Act 'asif it were part of that town'. On
its face, that section authorises regulations that may subject land to the contral inherent in the
Act without taking any of the steps necessary to constitute that land atown. Likewise, on its
face, it may subject land to those controls by reasons only of it being adjacent to atown. The
significance of s. 5 in the present proceedingsis that in exercise of the power contained in
para. (b) of that section, the Administrator made Regulations 1978, No. 53 dated 22
December 1978, whereby a substantial areain the Cox Peninsula the subject of the present
claim, 'being adjacent to' the town of Darwin, was prescribed to be subject to the provisions
of the Town Planning Act asiif it were part of that town. The land affected by the regulation
and its relationship to the town of Darwin and to the area claimed may be seen most readily
on Exhibit 7.

Validity of regulation No. 53

Regulation No. 53, at least so far asit related to the land in the claim, was attacked by the
claimants as beyond power and invalid. In brief, it was said that s. 5 cannot be read literaly,
divorced from the context of the Act. The regulations authorised by s. 5, so the argument
ran, must be shown to carry out or give effect to the Act in terms of s. 73. In turn that means
that the land affected must be capable of having a reasonable connection with the town in
guestion and be reasonably capable of being required for the purposes to be found in the Act.
The relevant area contained in the regulation is 4350 square kilometres, avery large area
indeed, especially when compared with the existing town of Darwin, .142.4 square
kilometres. It is so large that the claimants contend that in truth there can have been no proper
exercise of the regulation-making power contained in s. 5(b) of the Act.

Contents of the affidavit

Itisin this respect that the affidavit of Mr Heathwood is said to be relevant. As aready
mentioned, the affidavit is along one and is accompanied by a number of exhibits. It is
enough for present purposes to say that Mr Heathwood is an architect who practises as atown
planner, that he has read a great deal of material relating to the Darwin area, its town
planning and its future expansion, that in his opinion there is no need to expand the
boundaries of urban Darwin beyond the 1973 acquisition area (32 square miles east of the
town) to cater for the foreseeable growth of the town, that if at some future date further
expansion is needed the area required will be small indeed compared with the area affected
by regulation No. 53, that the Cox Peninsulais one of the least satisfactory locations for any
expansion and that, except for land around the present perimeters of Darwin, the area and
location of the land the subject of regulation No. 53 go far beyond any reasonable
requirements for land to be set aside for town planning purposes as land adjacent to Darwin.

The Crown's submission

The Government of the Northern Territory argued that the submissions made by the
claimantsin this regard misunderstood the language and operation of s. 5 of the Town
Planning Act. While that section itself contains no regulation-making power and clearly
presupposes the existence of such a power elsewhere in the Act, counsel contended that the
necessary power isto be found in s. 73 insofar as that section empowers the Administrator in
Council to make regulations, not inconsistent with the Act, prescribing inter alia all matters
‘permitted to be prescribed' for carrying out or giving effect to the Act. One of the matters
permitted to be prescribed is the making of regulations to give effect to s. 5. In that event, it
was said, when regulations are made to give effect to para. (b) of that section, the only issue
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iswhether the specified area of land answers the description 'land adjacent to atown'.
Couns4l for the Government argued that the word 'adjacent’ is an ordinary English word
having no technical meaning and that it is a matter for me to decide whether the land the
subject of the regulation is adjacent to the town of Darwin.

| may be assisted, said counsel, by evidence on such matters as the distance of the land

from the town of Darwin, access to it from the town and topographical features. By
implication counsal conceded that if Mr Heathwood's affidavit were confined to those
matters, it would be unobjectionable. But, seeking as it does, to express views about the
town planning connection of the area with the town of Darwin, it goes beyond any matter that
may properly be the subject of inquiry by me.

The operation of s. 5

In my view, the Crown'’s contention is correct. If s. 5 did not exist, such a regulation would
have to justify itself as being 'necessary or convenient to be prescribed for carrying out or
giving effect to this Ordinance’. But s. 5 isin clear terms and, in the language of s. 73, it
permits certain matters to be prescribed by regulation. In those circumstances, | do not think
it possible to read down s. 5 asiif the section were itself no more than a regulation.

For that reason, much of the argument addressed to me on behalf of the claimants did not
touch upon the real issue. In saying that, | defer for later consideration questions going to the
purpose for which regulation No. 53 was made and its validity if made in bad faith. At this
stage my concern is with the claimants submission that the regulation isinvalid unlessit can
be shown to have a connection with the general policy of the Town Planning Act, a policy
said to be one of securing the proper development and use of land existing as atown or likely
to be required in the foreseeable future for development as a town. Whatever vdidity those
contentions may have in regard to a regulation relying for its force and effect upon the
genera language of s. 73, they cannot destroy the operation of s. 5.

In my view, whether regulation No. 53 is an effective exercise of power depends upon

the answer to the question - does the regulation prescribe that a specified area of land, being
land adjacent to atown, shall be subject to the provisions of the Act asiif it were part of that
town? In form the regulation does that; whether in truth it does so depends upon the answer to
the particular question - is the land prescribed adjacent to a town?

Section 28 of the Act, which speaks of proposals for atown planning scheme for atown,
speaks also of proposals for securing the proper development and use of land in or near a
town. It is unnecessary to consider whether, if s. 5 did not exist, a regulation such as No. 53
could be supported by the combined operation of ss. 28 and 73. Nor do | think that s. 5 can
be read down in any way by s. 28. If there is a distinction between land being adjacent to a
town and being near atown, it may be thought that the former has a narrower operation. Y et
decisions such as Mayor of Wellington v. Mayor of Lower Hutt (1904) AC 773 and Geneff v.
Shire of Perth (1967) WAR 124 suggest otherwise. | say no more about this aspect as | do not
wish to anticipate argument that may arise in regard to the meaning and operation of the
wordsin s. 5 'adjacent to atown'. It may be that some parts of Mr Heathwood's affidavit are
relevant to that question. The claimants did not contend for its admissibility on that ground;
whether an affidavit in a more restricted form would be materia to that inquiry must await
further argument.

Validity of regulation No. 53

The claimants made a further attack upon the validity of regulation No. 53, the contention
being that having regard to the size of the land specified in the regulation it is apparent or can
be demonstrated that some purpose, other than a town planning one, motivated the making of
the regulation. If | understood the claimants submissions correctly, that argument was used
for two ends. The first was to support the admission of Mr Heathwood's affidavit. The
second was to justify the application for the exercise of power under s. 54 of the Land Rights
Act. The claimants say, | gather, that unless there is some basic principle that protects the
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making of this regulation from an inquiry asto its true purpose or as to the motives that
produced it, an attack upon its validity cannot be determined until there has been production
and inspection of awide range of documents sought by the notice. Those documents relate to
the history of the regulation and the considerations that brought it into existence.

An exercise of power under s. 54 of the Land Rights Act does not require first adecision

on any questions of privilege that may arise. Those questions properly fall to be determined
on the return of any notice that may issue. Sankey v. Whidam (1978) 21 ALR 505.

Section 54 of the Land Rights Act calls for the identification of the matter being inquired
into by the Commissioner because the power is one to require a person to attend 'to answer
guestionsin relation to that matter and to produce . . . documents and other recordsin
relation to that matter . . .' It further requires, on the part of the Commissioner, a belief that
the person called upon to attend is capable of giving information relating to that matter. No
one contended that such a belief can be reached only on the basis of oral testimony. There
was genera agreement that the Commissioner may arrive at such abelief in avariety of
ways, by evidence, by material placed before him, by statements from the bar table or
because the relevance of a particular matter is self-evident.

Mr Thomas, Q.C., counsdl for the Attorney, contended that if, in making regulation

No. 53 the Administrator acted as the Crown or under the shield of the Crown, or if he acted
in such alegidative capacity asto obtain the protection accorded to legidative acts, the
regulation was protected from an inquiry as to the true purpose for which it was made and the
motives that led to it being made. In particular, he submitted, it was not open to attack on the
ground of bad faith or improper motive.

Salf-Government

Whatever the historical role of the Administrator, the authority for his acts and the scope of
those actsis now to be found in the Northern Territory (Self-Government) Act 1978, most of
which came into operation on 1 July 1978. That Act established the Northern Territory of
Audtralia as a body politic under the Crown (s. 5). It vested in the Legidative Assembly
power, with the assent of the Administrator or the Governor-General, to make laws for the
peace, order and good government of the Territory (s. 6). It required every proposed law to
be presented to the Administrator for assent and, broadly speaking, empowered the
Administrator to assent, withhold his assent or, in some cases, reserve a proposed law for the
Governor-General's pleasure (s. 7). The Act vested in the Governor-General a power,
exercisable within six months after the Administrator's asset, to disallow alaw or part of a
law (s. 9).

The Act provides that there shall be an Administrator, to be appointed by the
Governor-General to hold office during his pleasure (s. 32(1)). The Administrator is charged
with the duty of administering the government of the Territory (s. 32(2)) with an Executive
Council congtituted by the Act to advise in relation to matters in-respect of which the
Ministers have executive authority (s. 33(1)).

Section 35 provides that the regulations may specify the matters in respect of which the
Ministers are to have executive authority. By statutory rules 1978 Nos 102, 168 and 290, a
wide range of matters has been specified.

Findly, s. 51 expresdy recognises the concept of the Crown in right of the Territory as
indeed do the amendments made to the Land Rights Act by No. 70 of 1978.

The position of the Administrator

Counsal for the claimants submitted that there are differences between the Administrator on
the one hand and the Governor-Genera and the Governors of the States on the other. Those
differences were said to be such that whatever protection the latter enjoy from the scrutiny of
the Courts in respect of their actions, whether legidative or executive, no such protection
extends to the former. It was said that the position of the Administrator since the passing of
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the Self-Government Act is not materialy different from that before 1978. It was further said
that the Self-Government Act did not create a sovereign state and that the Administrator does
not hold sovereign rights or rights from the Crown so that decisions of the Courts,
withholding scrutiny from the acts of a Governor-General or Governor have no application to
him.

In my view thisisnot so. It istrue that the Self-Government Act did not purport to create

a sovereign state as distinct from conferring Self-Government upon the Territory. And it is
true that the Administrator is not appointed by the Queen but by the Governor-General. But
in al relevant respects it seems to me that his position is the same as that of Governors.

For al purposes material to this hearing, the Administrator is the representative of the
Crown and, if it be necessary to take a further step, the Crown in right of the Territory. That,
I think, emerges sufficiently from the terms of the Self-Government Act and its expressed
object of conferring Self-Government upon the Northern Territory. In particular | refer to the
establishment of the Northern Territory of Australiaas abody politic under the Crown, the
legidative power of the Legidative Assembly, the power vested in the Administrator of
assenting, withholding assent or reserving proposed laws together with his general function
of administering the government of the Territory and to the provision in s. 31 of the Act that
the duties, powers, functions and authorities of the Administrator extend to the exercise of
the prerogatives of the Crown so far as they relate to those matters.

The concept of the Crown in the right of the Commonwealth and the Crown in right of a
State has emerged over a number of years, whatever its precise juristic basis. The relevant
judicial decisions are collected in Wynes L egidative executive and judicia powersin
Australia, 5th ed., pp. 390-2.

Northern Territory decisions

My attention was drawn to two decisions of the Supreme Court of the Northern Territory, in
each of which the Administrator was a defendant. These decisions were referred to in support
of the submission that the acts of the Administrator are not beyond the scrutiny of the courts.
But the Crown did not suggest that the Administrator enjoyed some blanket immunity nor, |
think, was there any such suggestion in respect of the Governor-Genera or the Governors of
the States. | shall refer to this aspect again later in these reasons.

Thefirst of the two decisions was Northern Uranium Corporation v. North Australian
Uranium Corporation (1954-55) NTSC Judgements 150. It concerned an action for a
declaration that the defendant had no right to apply to the Mining Warden to be registered as
the owner of mineral claims. The plaintiff sought also an injunction against the Mining
Warden to restrain him from sending his report to the Administrator and an injunction
restraining the Administrator from acting on that report. Kriewaldt J had no doubt ‘that this
Court in a proper case had power to enjoin officers of the executive branch of the
Government from a performance of a proposed illegd act' (at p. 153). But there was no
contention in the present hearing that in making regulation No. 53 the Administrator was
performing an illegal act.

In the second action, Wood v. Nott (1962-65) NTSC Judgements 257, the plaintiff sought
declarations and orders against the Administrator, the Administrator's Council and the Land
Board regarding an area of Crown land. In essence, the claim against the Administrator was
that he had determined the plaintiff's application for a pastoral |ease contrary to law.
Certainly the Court, while rejecting the plaintiff's claim, seems to have assumed that had the
plaintiff made good his case judgement could have been entered against the Administrator.
But the point did not arise for any real consideration.

In my opinion neither case is of help in resolving the issues that arose during this hearing.

In any event, for the reasons given earlier, | consider that the Self-Government Act placed
the Administrator in a comparable position to that of the Governor-Genera and of Governors
of the States.
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Legidative or executive act?

There was some discussion whether the making of a regulation such as No. 53 was a
legidative or an executive act. It is accepted that an authority of subordinate law making may
be invested in the executive. Victorian Stevedoring and General Contracting Co. Pty. Ltd. v.
Dignan (1931) 46 CLR 73, especidly per Rich J at pp. 86-7, and per Dixon J at pp. 100-1.

It does not follow that the exercise of such power iswithout control. Regulations may be
disallowed by parliament and, as Dignan's Case itself explains, they may beinvalid as
beyond power.

Motive and purpose

A line of authorities beginning with Duncan v. Theodore (1917) 23 CLR 510 and continuing

at least until N. S. W. Mining Co. Pty Ltd v. Attorney-General for N. S. W. (1967) 67 SR

(NSW) 341 has established that the courts will not inquire into the reason why the Crown or

its representative exercised a particular regulation-making power and that bad faith may not

be imputed to them. The authorities are mentioned in Whitmore and Aronson Review of

Administrative Action 214.

In my view, for the reasons set out earlier, the sameis true of the actions of the

Administrator in making regulation No. 53, whether part of the legislative or executive

process.

While motive isirrelevant, the purpose of aregulation may be material even when that

regulation has been made by the Governor-in-Council. The distinction between motive and

purpose is not always an easy one to draw, yet it must be drawn in the present context. If a

given purpose is made an express condition of exercising a power and that purpose is not

pursued, the power has not been validly exercised. However, where a general legidative

making power is being exercised, it isonly if the delegated legidation was not made in good

faith that the courts will intervene, and then not in the case of the Crown or its representative.

Authority for the earlier of these propositions may be found in Jones v. Metropolitan Mest

Industry Board (1925) 37 CLR 252 and in Arthur Y ates and Co. Pty Ltd v. The Vegetable

Seeds Committee (1945) 72 CLR 37. Authority for the latter proposition may be found in

those decisions and in the cases mentioned earlier in these reasons.

In Shanahan v. Scott (1957) 96 CLR 245 the High Court considered a power conferred

on the Governor-in-Council in genera terms to make regulations, followed by the

identification of particular powers. It held a regulation made by the Governor-in-Council to

beinvalid. But as| read the case it was demonstrated on the face of the regulation, read in

conjunction with the Act, that the regulation did not fall within the particular or general

regulation-making power so that it was ultra vires.
The result isto show that such a power does not enable the authority by regulations to extend the
scope or general operation of the enactment but is strictly ancillary. It will authorise the provision
of subsidiary means of carrying into effect what is enacted in the statute itself and will cover what is
incidental to the execution of its specific provisions. But such a power will not support attempts to
widen the purposes of the act, to add new and different means of carrying them out or to depart
from or to vary the plan which the legidature had adopted to attain its ends. (at p. 250)

I do not think that any of the principles applied to strike down the particular regulation in

Shanahan v. Scott are available here. The motives of the Administrator cannot be called in

guestion. Regulation 53 purports to have been made pursuant to s. 5 of the Town Planning

Act. | find nothing in the regulation itself inconsistent with that section or inconsistent with

the Act. | must make it clear that in saying this| am not upholding the vaidity of the

regulation. Whether or not it is valid will depend upon a consideration of whether or not the

area can fairly be described as adjacent to the town of Darwin.

Admissibility of affidavit

On that matter there may be portions of the affidavit of Mr Heathwood that are relevant but

my attention has not, at this stage, been drawn to any. And since most of the affidavit is
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aimed at demonstrating that the areain question is not reasonably foreseeable as part of a
town planning scheme, a proposition which in my view does not determine the validity of the
regulation, the affidavit should not be admitted. It would be wrong to admit it in its entirety
and then embark upon the exercise of selecting such portions as may have some relevance to
what, in my view, istherea question for determination. An affidavit in more limited terms
will require further consideration.

Exercise of power under s. 54

For the same reason | am of the opinion that | should not exercise my powers under s. 54 of
the Act to require the production of al those documents described in the claimants notice. If
it proves necessary | am prepared to issue a notice confined to the production of documents
throwing light upon the question whether the area prescribed is truly adjacent to the town of
Darwin. Because | have heard no argument on the point, | do not wish to express any opinion
asto whether ‘adjacent’, in s. 5 of the Town Planning Act, is a purely geographical concept
or whether it has other overtones.

Conclusions

In short then:

1. | hold that the affidavit of Mr Heathwood is inadmissible.

2. | declineto exercise my power to order the production of the documents contained in the
claimants notice except those that may fairly be said to be relevant to the question
whether the area prescribed is adjacent to the town of Darwin.

It may be that the Crown is prepared to make those documents available without any demand

fromme. If itisnot, | shall hear counsel as to the precise form of the notice that should issue.

Mr Justice Toohey

Aborigina Land Commissioner

Darwin

24 July 1979
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KENBI (COX PENINSULA) LAND CLAIM
Matter of jurisdiction
Reasons for decision

Thisis afurther step in the hearing of an application on behalf of Aboriginas claiming to
have atraditional land claim to an area of land in the Cox Peninsula, Bynoe Harbour, Port
Paterson area of the Northern Territory.
That application was made under s. 50(1) para. (a) of the Aboriginal Land Rights
(Northern Territory) Act 1976 which enables such a claim to be made to unalienated Crown
land. The Attorney General for the Northern Territory and others objected to the claim on the
ground that it included land in atown. The Land Rights Act excludes from the definition of
unalienated Crown land any land in atown.
The question whether any of the land claimed was land in atown was set down for
hearing as a preliminary issue in June 1979, but | was asked to deal first with procedural
matters, the admissibility of an affidavit and the issue of a notice under s. 54 of the Act.
My reasons for decision on that application were delivered on 24 July 1979; because of
the relationship between that hearing and the present one, they appear as an appendix to these
reasons.
The earlier hearing involved a consideration of the Town Planning Act 1964 and
regulations made thereunder. On 3 August 1979 the Planning Act 1979 came into operation,
repealing the Town Planning Act 1964. This reactivated the question of the status of the land
but in arather different form as in some important respects the current legidation differs from
that which it repealed.
Section 3(1) of the Land Rights Act provides that:

'town' has the same meaning as in the law of the Northern Territory relating to the planning and

developing of towns and the use of land in or near towns, and includes any area that, by virtue of

regulations in force under that law, isto be treated as atown.
It will be necessary to look at this definition in some detail but at the outset two genera
features of it should be noted. Thefirst isthat it recognises the legidative competence of the
Northern Territory to regulate town planning and devel opment, tailoring its own meaning to
that law. Secondly, it contemplates that the relevant law may permit subordinate legidation
to draw in land that is neither atown nor near a town.
The definition is referential and ambulatory; its content must be gathered not from the
Land Rights Act or other Commonweslth legidation but from the state of the relevant law of
the Northern Territory at the appropriate time.
To understand how the issue has arisen in its present form it is necessary to look at the
Planning Act 1979. Again it has one aspect to be noted at this stage. Unlike the legidlation it
repealed, it is not just concerned with town planning. Asits long title indicates, it isan Act
"To provide for the planning and control of the use and development of land'.
Section 4(1) of the Act defines 'town’ to mean:

(@ atown within the meaning of the Crown Lands Act;

(b) amunicipality; or

(o) land specified by the regulations to be an area which is to be treated as a town.
Municipality is aconcept under the Local Government Act 1954 so that the meaning of
town within paras (a) and (b) of the definition is to be gathered from those statutes. Paragraph
(), initsterms, del egates to regulations the work of specifying an areawhich isto be treated
as atown, hence atown within the meaning of the Act. The notion of treating is rather like
that of deeming; something is to be regarded as that which it is not.
Paragraph (c) is not a source of power; that must be found in s. 165(1) of the Act which
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enables the Administrator to make regulations 'prescribing al matters required or permitted
by this Act to be prescribed, or necessary or convenient to be prescribed for carrying out or
giving effect tothisAct . . '
By Regulations 1979 No. 13, notified in the Northern Territory Government Gazette on
3 August 1979, several areas of land were specified to be treated as towns for the purposes of
s. 49 of the Act. Included was one of 4350 square kilometres, described as Darwin with a
detailed land description. With some small changes, it isidentical to the land described in the
regulations made under the Town Planning Act considered in the earlier hearing. It takesin a
large part of the land the subject of the application, in particular that within the Cox
Peninsula.
In some respects this approach of the legidature resembles that taken in the Town
Planning Act, as discussed in the earlier decision. That Act had atighter definition of town,
one geared to a municipality or atown within the Crown Lands Act. But it went onins. 5to
provide that:
regulations may prescribe that a specified area of land ... being land adjacent to atown, shall be
subject to the provisions of this Ordinance, asif it were part of that town.
There are two important differences between the approach taken in the two statutes. The
Planning Act builds into the definition of town the specifying of an area by regulation and it
removes any overt controlling criteria such as adjacency.
In the submission of counsd for the Attorney General, the relevant provisions of the
Planning Act must be read quite literally. In that event, it was said, a regulation purporting to
give effect to para. (C) results in the area so specified constituting a town for the purposes of
the Act. It is another and different question, as counsel recognised, to ask whether the
Planning Act isalaw of the Northern Territory relating to the planning and developing of
towns or otherwise within the definition of town in the Land Rights Act.
Asto the Planning Act itself, the precise significance of atown does not emerge very
clearly. The legidation is concerned with the planning and control of land generaly. It does
thisin part through 'planning instruments, defined to mean 'aregiona plan or atown plan
made under section 6 1'.
A 'town plan’ means 'a planning instrument that applies, either wholly or substantially,
to land which isin amunicipality or atown'.
Since town is defined to include a municipality, one wonders at the dua reference. A
,Jregional plan' means 'a planning instrument that applies, either wholly or substantialy, to
land which is not in amunicipality or town'.
Section 61 empowers the Administrator to make a planning instrument in relation to land,
a document which may permit or control the use of land and the carrying out of any
development on or in relation to it (s. 34(1)). Town planning schemes in force when the Act
came into operation are deemed to be planning instruments made under the Act (s. 171(1)).
The Act imposes controls on the subdivision of land but again it is on land generally.
it is unnecessary to carry out a detailed analysis of the Act; the point isthat it is of genera
application. Presumably the differences between town and region will manifest themselvesin
the application of the criteria the Act lays down for the preparation of draft planning
instruments (s. 44), the determination of objections to them (s. 56) and the consideration of
applications for subdivision (s. 93) and of development applications (s. 110).
Nevertheless town is a concept within the Planning Act with a meaning which must be
ascertained in the search for an answer to the question - is any of the land claimed land in a
town?
The answer to that question involves two steps. The first isto ask whether the regulations
purporting to characterise the land as atown are effective. The second asks whether town as
so0 defined is part of the law of the Northern Territory relating to the planning and developing
of towns and the use of land in or near towns including any area that, by virtue of regulations
in force under that law, isto be treated as a town.
The Crown's submission was that in para. (c) of the definition of town in the Planning
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Act the legidature of the Northern Territory had in effect delegated to the Administrator,

acting with advice of the executive council, the power to specify any land to be an areato be

treated as a town, hence any land to be atown for the purposes of the Planning Act. In

answer to the question, does that mean that the regulations may specify the whole or alarge

part of the Northern Territory to be atown, it being apparent that much of that land has no

possible connection with any town existing or likely to exist, counsel's answer was: Yes; it

would be a political act by the legidature of the Northern Territory, to be answered

politically by the Commonwealth if it was thought to frustrate the operation of the Land

Rights Act. That political answer would be a change in the definition of town in the Land

Rights Act.

| do not accept this submission. It is true that the definition of town in the Planning Act,

coupled with the regulation-making power in s. 165, confers upon the regul ation-making

authority awide discretion. But it is another and much greater step to say that the exercise of

that power is untrammelled, in particular that it can result in land being treated as atown,

hence atown for planning purposes, even though it may have no connection whatsoever with

the planning and control of the use and development of that land as atown or in relation to a

town.

In the reasons for decision delivered on 24 July 1979 | expressed the view that for

relevant purposes the Administrator is the representative of the Crown in right of the

Territory, that bad faith may not be imputed to him in the exercise of regulation-making

power and that it is not appropriate therefore to inquire into the motives with which a

regulation is made. In the present hearing no one sought to dissent from that view or to argue

acontrary position and | see no reason to alter the views there expressed. But the question of

the purpose for which aregulation is made is another matter.

In the field of subordinate legidation, if a particular purpose is made an express condition

of exercising a power and that purpose is not pursued, the power has not been vaidly

exercised. Jonesv. Metropolitan Meat Industry Board (1925) 37 CLR 252, Arthur Y ates &

Co. Pty Ltd v. The Vegetable Seeds Committee (1945) 72 CLR 37.

in that regard there is no reason for distinguishing in principle between a power to

prescribe by regulation matters ‘required or permitted’ to be prescribed and those 'necessary

and convenient' to carry out or give effect to the controlling statute. Nor does it depend upon

the nature of the regulation-making body, regulations made by a representative of the Crown

being open to challenge on this ground as well as those made by others to whom such a

power is delegated. This appears, if only by inference, from the judgements in Shanahan v.

Scott (1957) 96 CLR 245, Utah Construction & Engineering Ply Ltd v. Pataky (1965) 39

ALJR 240 and Willocks v. Anderson (1970) 124 CLR 293.

Each of those decisions concerned regulations made by the Governor or Governor-

General and in each case regulations made pursuant to a power expressed in general terms

(and in the first two, in particular terms as well) were held invalid.

The following dictum in Shanahan v. Scott was approved in each of the later cases.
The result isto show that such a power does not enable the authority by regulations to extend the
scope or general operation of the enactment but is strictly ancillary. It will authorise the provision
of subsidiary means of carrying into effect what is enacted in the statute itself, and will cover what
isincidental to the execution of its specific provisions. But such a power will not support attempts
to widen the purposes of the Act, to add new and different means of carrying them out or to depart
from or vary the plan which the legidature has adopted to attain its ends (per Dixon CJ, Williams,
Webb and Fullagar JJ at p. 250)

Thus, whatever the nature of the regulation-making body, it is open to a court to inquire

whether a particular purpose has been given effect to or whether a particular regulation can

be justified by reference to a 'necessary or convenient' formula or to a specific head of

power. Purpose may be expressed or it may be inferred.

The earlier hearing concerned a regulation made pursuant to a section of the Town

Planning Act permitting regulations to prescribe a specified area of land 'being land adjacent
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to atown' to be subject to the legidation 'asif it were part of that town'. The reasons
delivered on that occasion contained this passage:
| find nothing in the regulation itself inconsistent with that section or inconsistent with the Act. |
must make it clear that in saying this | am not upholding the validity of the regulation. Whether or
not it is valid will depend upon a consideration of whether or not the area can fairly be described as
adjacent to the town of Darwin.
As mentioned earlier, the land description in the current regulations corresponds amost
exactly with that in the regulations made under the Town Planning Act. But whereas the
latter identified the land as adjacent to the town of Darwin, the former is headed 'Darwin’
with no apparent significance attached to that fact. It is of interest to note that the other land
described in the same schedule is expressed to be 'near’ Alice Springs and Katherine
respectively.
| return to the definition of town in the Planning Act, in particular para. (¢) 'land
specified by the regulations to be an area which isto be treated as atown'. Two questions
arise. Isthere any purpose to which such aregulation must give effect? If so, what is that
purpose?
Asto thefirgt, it istrue that the definition expresdy recognises that regulations may be
made treating as a town land which does not otherwise satisfy the definition. However it does
not follow that what the paragraph contemplates is a general legidative-making power,
untrammelled by any consideration of the nature and object of the legidation. Such anotion
is possible (see Roche v. Kronheimer (1921) 29 CLR 329, also Victorian Stevedoring and
Genera Contracting Co. Pty Ltd v. Dignan (1931) 46 CLR 73 at pp. 100-1). But it is
unusua and is not a conclusion to be reached lightly.
In my opinion that is not how para. (c) should be viewed. It does not stand on its own; it
is preceded by two paragraphs each of which contributes something to the meaning of town.
Clearly the intention of para. (C) isto bring within the concept of ‘town' land which is neither
atown under the Crown Lands Act nor a municipality. Equally clearly, it commitsto the
regulation-making authority a wide discretion in specifying land. But, in my view, that
discretion is controlled by the purpose which the notion of ‘town' serves under the Planning
Act.
| do not think it is right to say that if thereis a control it can be only by referenceto a
planning purpose in general. The Act is concerned with planning generally and, as already
observed, it makes little direct reference to towns as distinct from other land. Nevertheless
town plans and regiona plans are contemplated and a regional plan cannot apply to landin a
town.
In my view, if regulations are made pursuant to s. 165 of the Planning Act purporting to
give effect to para. () of the definition of town, their efficacy depends upon the land
specified having some connection with atown planning purpose.
In the event of arriving at some such conclusion, | was not asked to give content to the
concept of town planning purpose nor to spell out the evidence which may be admissible to
that end. In particular, counsel for the claimants expresdy refrained from addressing any
argument as to the admissibility of the affidavit of Peter Dickson Heathwood that featured in
the earlier proceedings.
These are matters which must await a further hearing. It may help however if | make
some comments, although tentatively at this stage. | do not think that para. (c) of the
definition of town is merely ancillary to the paragraphs preceding it. It has a force and
operation of its own which is not necessarily dependent upon the land specified being near or
adjacent to atown as defined in paras (a) and (b).
Nor do | see the situation as one in which | should hear competing evidence from town
planners as to the suitability or desirability of developing the land in question as atown,
either in its own right or as an extension of the town of Darwin. In particular it is not my
function to substitute my views on town planning for those of persons more qualified to
express opinions.
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Insofar as| am able to formulate atest at this stage it is that the efficacy of the exercise of
power reflected in reg. 5 and schedule 3 of Regulations 1979 No. 13 depends upon the
existence of atown planning purpose.

In terms of onus of proof, it isfor the claimants to demonstrate that the exercise of power

is not reasonably capable of fulfilling atown planning purpose. Thisis not a situation in
which a comparison of aregulation with the statute empowering it will demonstrate
invalidity, asin Shanahan v. Scott supra. In itsterms reg. 5, read with schedule 3, isan
effective exercise of power and it will require evidence to demonstrate otherwise.

It is necessary now to return to the definition of town in the Land Rights Act. The

claimants submissions came close to suggesting that because the Planning Act related to the
planning and control of land generally it was not 'the law' or part of ‘the law' relating to the
planning and development of towns. In the end their counsel disclaimed any reliance upon
that submission which could not succeed.

There was some discussion as to how the definition of town should be read, in particular
whether each component should be taken digunctively. In my view the definitionisa
composite. Essentialy it is concerned with the law of the Northern Territory relating to town
planning and development, a concept which isfilled out by reference to the use of land in and
near towns and in an express recognition that regulations may seek to treat an area of land as
atown for the purposes of that generd law.

When the Land Rights Act came into operation, s. 5 of the Town Planning Act

empowered regulations to prescribe that a specified area of land shall be subject to the
provisions of that Act asif it were atown and may be referred to as atown or, being land
adjacent to atown, shall be subject to the Act asif it were part of that town.

The concluding words of the definition in the Land Rights Act recognise the existence of
some such provision and the wheel has turned full circle with the Planning Act picking up the
language of the Land Rights Act.

But it is not enough to say that because on paper thereis alaw relating to the planning and
development of towns - the Planning Act - and because Regulations 1979 No. 13 were

made pursuant to that Act, the regulations are part of that law. The reference in the definition
in the Land Rights Act to 'the law of the Northern Territory' and to 'regulationsin force
under that law' presuppose something that has an effective operation. If regulations made
with reference to para. (c) of the definition of town in the Planning Act are shown to be
invalid, the land so specified does not answer the description of ‘town' in the law of the
Northern Territory and cannot answer that description in the Land Rights Act.

Again, asto onus of proof, it is for the claimants to show that the land claimed is

unalienated Crown land. They cannot succeed if the land isin atown. Part of the land
claimed is within the apparent operation of regulations made under the Planning Act. It isfor
the claimants to displace the ordinary presumptions of validity and regularity which, in my
opinion, they may do if they can show that the land specified is not reasonably capable of
fulfilling a town planning purpose.

Summary of conclusions

1. If regulations are made pursuant to s. 165 of the Planning Act 1979 purporting to give
effect to para. (c) of the definition of town, their efficacy depends upon the land specified
having some connection with a town planning purpose.

2. The efficacy of the exercise of power reflected in reg. 5 and schedule 3 of Regulations
1979 No. 13 depends upon the existence of atown planning purpose.

3. It isfor the claimants to demonstrate that the exercise of power is not reasonably capable
of fulfilling atown planning purpose.

4. If regulations made with reference to para. (c) of the definition of town in the Planning
Act are shown to be invalid, the land so specified does not answer the description of
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‘town' in the law of the Northern Territory and cannot answer that description in the
Aboriginal Land Rights (Northern Territory) Act 1976.

5. It isfor the claimants to show that the land claimed is unalienated Crown land.

6. Part of the land claimed is within the apparent operation of regulations made under the
Planning Act, hence on its face island in atown. The claimants may displace the ordinary
presumptions of validity and regularity if they can show that the land specified is not
reasonably capable of having some connection with or fulfilling atown planning purpose.

Mr Justice Toohey

Aborigina Land Commissioner

Darwin

2 November 1979
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KENBI (COX PENINSULA) LAND CLAIM
Status of land claimed
Reasons for decision

On 2 November 1979 | handed down reasons dealing generally with the question of

jurisdiction in this traditional land claim. They ended with the following summary:

1. If regulations are made pursuant to s. 165 of the Planning Act 1979 purporting to give
effect to para. (c) of the definition of town, their efficacy depends upon the land specified
having some connection with a town planning purpose.

2. The efficacy of the exercise of power reflected in reg. 5 and schedule 3 of Regulations
1979 No. 13 depends upon the existence of atown planning purpose.

3. It isfor the claimants to demonstrate that the exercise of power is not reasonably capable
of fulfilling atown planning purpose.

4. If regulations made with reference to para. (c) of the definition of town in the Planning
Act are shown to be invalid, the land so specified does not answer the description of
‘town' in the law of the Northern Territory and cannot answer that description in the
Aboriginal Land Rights (Northern Territory) Act 1976.

. Itisfor the claimants to show that the land claimed is unalienated Crown land.

. Part of the land claimed is within the apparent operation of regulations made under the
Planning Act, hence on its face island in atown. The claimants may displace the ordinary
presumptions of validity and regularity if they can show that the land specified is not
reasonably capable of having some connection with or fulfilling atown planning purpose.
Against the background of those conclusions and the criteria spelt out in them, | later

heard evidence and argument. The evidence consisted of the oral and written testimony of

two town planners, Peter Dixon Heathwood and David Ross Mclnnes, supplemented by
written material, in particular reports and studies relating to the expansion of Darwin. There
was no objection to the tendering of the written material but it was made clear to counsel that
| would regard as relevant only those portions to which attention was drawn by them or by
the witnesses they called.

At their request, counsel for the claimants and for the Attorney General of the Northern

Territory submitted final addressesin written form. Counsel assisting made oral

submissions.

The issues

In view of some of the evidence submitted, it is important to make clear what the issues are

and what they are not.

Most of the land claimed lies within the Cox Peninsula but some extends to off-shore

islands. The claim is expressed to be to unalienated Crown land and in the ordinary sense of

the term that appears to be the case. In saying that | do not prejudge any other questions that
may arise; it isjust that on its face the claim is one to land in which only the Crown has an
estate or interest.

But 'unalienated Crown land' to which claims may be made under the Aboriginal Land

Rights (Northern Territory) Act 1976 has its own special definition which excludes 'land in a

town'. "Town' is given a particular meaning in the Act.

These matters are referred to at some length in the earlier reasons and | do not propose to

repeat what is said there. Nor do | intend to canvass again the history of this matter except to

remind that on 3 August 1979 the Planning Act 1979 came into operation and that by
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Regulations 1979 No. 13, notified in the Northern Territory Government Gazette on 3
August 1979, an area of 4350 sguare kilometres was specified to be treated as atown for the
purposes of s. 4 of that Act.

The land so specified included that part of the claim lying within Cox Peninsula. That

was the context in which the reasons of 2 November 1979 were delivered and the recent
hearing took place. To determine whether or not the land claimed is undienated Crown land
it is necessary to decide whether any of it island in atown. And to do that adecision is
necessary as to the validity of Regulations 1979 No. 13, at least to the extent that it specifies
the area of 4350 square kilometres,

The land within the peninsulais within the apparent operation of that regulation. The test
formulated in the earlier reasons and upon which the recent hearing proceeded was that the
claimants may displace the ordinary presumptions of validity and regularity so far as that
regulation is concerned 'if they can show that the land specified is not reasonably capable of
having some connection with or fulfilling atown planning purpose.

Although the evidence and argument tended to fasten upon Cox Peninsula and its
relationship to the expansion of Darwin, the issue must relate to the entire area specified. It is
legitimate to took at particular portions to build up a case for or against vaidity but in the end
the regulation, at least in respect of the Darwin area, stands or fallsin its entirety.

Again the issue is not one of comparing possible areas of expansion of Darwin so asto
forecast either the directions in which the town islikely to expand or the areas which are most
suitable for that expansion. That must be a matter for the Government of the Northern
Territory, based upon the advice it receives from its officers and others whom it may consult,
in the light of such considerations asiit thinks relevant.

Nor isthe issue resolved simply by a comparison of the testimony of the witnesses called

and of the material tendered. Both Mr Heathwood and Mr Mclnnes have pertinent
gualifications and experience. Each had given consideration to the relevant studies and
reports. Necessarily each was taken into an area of opinion and value judgement. Some
reference to their evidence is necessary but only within the framework of the appropriate
criteria.

In saying that the matter is not one merely of comparison | am not suggesting that it is
enough for the claimants or the Attorney General just to produce a withess with town
planning experience to express an opinion. It may be possible to show that such awitness
possessed o little expertise, had given the matter so little thought or had so failed to direct
his mind to the red issuesinvolved that his evidence should be totally disregarded. That is
not the case here.

Planning instrument

In this task of defining and refining issues there is another matter to which reference should
be made. There was tendered in evidence (Exhibit 15) plan UD 1420 together with a
schedule of land use, relating essentially to the land specified in the regulation. Together the
documents constitute a draft planning instrument for the purposes of the Planning Act. In fact
they came into existence for the purposes of the Town Planning Act 1964 and have their
present status by reason of the transitional provisionsin Part IX of the Planning Act, in
particular s. 175 para. (€). Thisinstrument is indicative of what is proposed, at any rate for
the time being, for the land under consideration. But in the end it is the Administrator who
may make a planning instrument, when the draft has been accepted by the Minister (s. 61).
The essential question still remains - is the relevant land specified in the regulation land in a
town?

Under the Planning Act a planning instrument may be aregiona plan or atown plan. It
may permit or control the use of land and the carrying out of any development on or in
relation to land (s. 34).

Couns4l for the claimants directed to Mr Heathwood in examination in chief and to Mr
Mclnnes in cross examination questions aimed to show that whatever development is

Page 18



planned for Cox Peninsula may be effected by aregional plan rather than atown plan. That
line of inquiry runs the risk of missing the rea point in issue and of begging the very question
to be answered. The reason smply isthat s. 4(l) of the Planning Act defines ‘town plan’ to
mean a 'planning instrument that applies, either whaolly or substantialy, to land whichisin a
municipality or atown' and 'regional plan’ to mean 'a planning instrument that applies,

either wholly or substantially, to land which is not in a municipality or town'.

Thusif an area of land iswholly in atown, any planning instrument that relates to it must

be atown plan. Likewise if land is wholly outside atown or municipality, the instrument
must be aregional plan.

So it does not help to ask whether the land use controls sought by exhibit 15 or by some
hypothetical planning instrument may be achieved by aregional plan rather than atown plan.
First it is necessary to know whether the land sought to be controlled is wholly or
substantialy in amunicipality or town or wholly or substantially outside.

And that brings us back to the true issue. Have the claimants shown that the land

specified is not reasonably capable of having some connection with or fulfilling atown
planning purpose?

The evidence
It is not easy, in a summary way, to do justice to the oral and written evidence but | shall
refer to the main aspects of it, especialy asit bears upon the central issue.

Mr Heathwood's evidence

For land to be reasonably capable of fulfilling atown planning purpose it must be possible
now to foresee such a purpose. At most town planning purposes can be foreseen for 20 to 30
years, even then it is rarely necessary to set aside land that far ahead except perhapsin the
case of awater supply catchment.

By the year 2004, 25 years away, an upper limit population for Darwin is 190 000. On
current population figures that means that land will be required to accommodate an additional
140 000 people.

Some 163 000 people can be accommodated in existing Darwin and in Darwin East.

Darwin Eagt, together with the rural living areas north of the Stuart Highway, Howard
Springs and Humpty Doo has a population capacity of between 125 000 and 157 000. With
the capacity of existing Darwin those areas combined can accommodate 200 000 to 232 000
people.

Any expansion of Darwin town beyond Darwin and Darwin East should be at Gunn

Point.

Within Cox Peninsula lie the town of Belyuen (Delissaville), which is part of an

Aboriginal reserve, Mandorah, Maluk Beach, Wagait Beach and Mica Beach (areas used for
holiday making and recregtion trips), Telecom installations, some freehold land aong the
northern beaches and east of the reserve and mining and mineral leases.

Cox Peninsulais unsuitable for the expansion of the town of Darwin because it istoo
remote from Darwin for its airport, has no existing resource that would lead to the
establishment of avillage, is not needed for industrial purposes, istoo far from Darwin to
serve as a dormitory suburb, has little visual or climatic attraction for use for hobby farming
and rural living, istoo remote from existing public utility services, schools, shops and public
transport for those purposes and is not required for any future water supply or electricity
generation.

Bynoe Harbour is capable of being made into a seaport but in relation to Darwin istoo
remote for that purpose.

The only town planning purposes on the peninsula are those already established, in

particular the use of land along the beaches for holiday making and recreation. Thereisno
reasonable likelihood that the vast area of the Cox Peninsulawill be required to satisfy any
town planning purpose related to Darwin.
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Mr Mclnnes evidence
On 21 March 1979 the Northern Territory Government adopted recommendations emanating
from 'Darwin East in the Regional Context', areport by government officers published that
month.
Those recommendations included a strategy of longer term regiona development around
Port Darwin to Cox Peninsula and towards Bynoe Peninsula, the development of Darwin
East as the next town to be built, with Darwin East Stage | to contain about 25 000 people,
and the commissioning of studies to examine transport links between Darwin East and
Darwin and an all-weather shortened road to Cox Peninsula-Bynoe Harbour to be conducted
in concert with water supply studies already under way.
This adoption signified an important and vital step in projecting along term planning
development program for what will eventually be metropolitan Darwin.
Town planning should ensure that long term goals and objectives, once identified, are
evaluated and constantly updated. At times this will require the identification and protection
of large areas of land which even with a 20 to 25 year time span may appear excessive.
Planning generally is a process rather than a profession and is involved with a far wider
array of activities than simple land use zoning exercises. It involves a responsibility to
consider very long term possibilities of human settlement while being sensitive to concepts of
equity, opportunity, choice, goal and objective formulation.
Town planning may be defined as:
the management and conservation of natural and human resources in space and time, involving
processes aimed at reducing uncertainty, providing environments for the opportunity of equitable
socio-economic community and individual development, while aspiring to improve the quality of
human settlements.
Regional planning is more concerned with 'policy and economic' planning than with
physica arrangements.
Regional planning matters cannot be separated from town planning concerns and the
future town planning aspirations and requirements of metropolitan Darwin are directly
associated with possible growth prospects in the Cox Peninsula, Port Darwin, Gunn Point
sub-region.
Loss of Cox Peninsulawould dramatically change the expectations of possible growth
and urban settlement relationships in what could be part of a greater metropolitan complex. It
would eliminate alarge area which has been consistently identified by the Northern Territory
Department of Lands and Housing and the Department of the Northern Territory for future
expansion, as far back as 1968.
Taken to the year 2000, the most acceptable population projections envisage possible
populations for Greater Darwin of 105 000 and 140 000. Taken to the period 2000-2030, a
minimum population will be in excess of 200 000 and possibly will reach 420 000. It is
evident that well before the 1980-2030 time frame additiona land, excluding Greater
Darwin and Darwin East, will be required to accommodate Darwin's growth.
In terms of expansion, it is not possible at this time to determine one area over another. It
isimportant to retain options permitting growth in several directions.
Cox Peninsulais a strategic town planning land areawith avital and therefore immediate
concern in Darwin's future planning and development. This opinion is based on such
considerations as the present population growth of Darwin, its strategic defence
responsibilities, the opportunity for development as a duty free port, the possibility of alarge
sea port, the likelihood that growth will be initially Darwin centred but with major road and
sea linkages to Cox Peninsula, the possible devel opment of Bynoe Harbour and the need to
provide aform of living catering for recreation facilities, sports centres and parks with access
to areas possessing natural features.
Excluding Delissaville Reserve and Telecom's land, Cox Peninsula has a number of
sguatter and illegd developments as well astourist attractions with beach and bungalow
developments at Mandorah, Maluk, Wagait and Mica Beaches. It is urban in the sense that it
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provides a land bank facility rather than rural oriented in function and potential. Town
planning controlsin the area are essential.

Retention of Cox Peninsula for future town urban use is not only aresponsible town
planning policy but when viewed in the light of metropolitan Darwin's future long term
growth is an essential and vital land option.

The evidence discussed

A glance at Exhibit 7 will show that the land specified to be treated as a town includes not

only existing Darwin, Darwin East, Gunn Point and Cox Peninsula, but also a sizeable area

east to the Adelaide River about which there was no particular evidence.

| Whether the land specified is reasonably capable of having some connection with or

fulfilling atown planning purpose is a question to be answered with reference to the area

generaly. To fasten on to particular sections is useful only for the light it throws upon the

whole.

Criticism was made of Mr Heathwood's evidence on the ground that his mind was not

directed to the relevant question but instead concentrated upon the land claimed within the

peninsula. There is some force in this although it is possible to argue from his evidence that

the lack of atown planning purpose for such alarge piece of land is enough to bring down the

entire specification.

The material upon which the witnesses relied including the Pak-Poy reports and the

Darwin East in the Regional Context report are al important documents. Their importance

liesin the information they provide and in the views they express about the likely expansion

of Darwin. But theissue is not resolved merely by weighing one report against another or by

singling out one option as opposed to another. The last of the Pak-Poy reports, the Darwin

Regional Strategy Study, upon which Mr Heathwood placed much reliance, recognised that-.-

'A gresat dedl of further research is required before afinal commitment can be made to urban

development in the region outside the Great Darwin Area. . ." (Exhibit 17, p. 12 1).

That study was published in August 1974. While it opted for Gunn Point as 'the most

atractive areafor new large scale urban use' (p. 121), in absolute terms it recognised Cox

Peninsula as suitable for large scale urban development. See generally Exhibit 17,

pp. 106-22.

The conclusion of the team responsible for the Darwin East in the Regional Context

report, published in March 1979, was:
The desirable regional pattern of development together with the land suitability analysis suggests
that population growth beyond the capacity of Greater Darwin should be accommodated in Cox
Peninsula with some devel opment occurring south of Darwin East (Exhibit 14, p. 12)

The reasons for that conclusion are set out in the report which includes this paragraph:
The desirability of developing Cox Peninsulaiis supported by the availability of suitable land, an
atractive environment with potentia for residential and tourist activities, the close proximity of the
area both to existing Darwin development and to Bynoe Harbour with its potentia for future
fishing, major port and recreation activities. Development on Cox Peninsula has in fact begun and
can be expected to increase rapidly, given encouragement (Exhibit 14, p. 13)

Thus among those who have carried out extensive studies into the future devel opment of

Darwin there is one body of expert opinion favouring expansion in Gunn Point and another

and more recent favouring Cox Peninsula. Even within the former may be found a

recognition of the suitability of Cox Peninsula for urban expansion.

In that situation it must be hard to demonstrate that the land specified in Regulations 1979

No. 13 as relating to Darwin is not reasonably capable of having some connection with or

fulfilling atown planning purpose because it includes Cox Peninsula

In my view it has not been demonstrated. The Darwin Regiona Strategy Study was not

shown to be more persuasive than the Darwin East in the Regiona Context report. In neither

case did the authors give evidence and | was dependent upon my own assessment of those

reportsin the light of the other evidence.
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And the case has not been made out by reference to a more general consideration of the

land specified. There was no attack upon the inclusion of any other particular area. The
emphasis Mr Mclnnes placed upon long term planning and the need to retain real and proper
options so as to keep open the opportunity to develop major planning alternatives was
supported by experience and reason. Indeed | do not think that Mr Heathwood would
disagree with it athough he might apply it differently.

Within that broader framework it was not shown that the land specified is not reasonably
capable of having some connection with or fulfilling atown planning purpose.

| use 'reasonably’ here asin the reasons of 2 November 1979, to exclude the fanciful and
insubstantial.

The land claim as a competing use threat
From time to time during the hearing there was a suggestion that the existence of the
traditional land claim was itself a competing use threat which might justify the inclusion of
that land in the area specified.
The argument derived from the fact that a grant of land under the Land Rights Act confers
an estate in fee simple athough arather unusual one and that various sections of the Act
impose controls on entry on to Aboriginal land and dealings with it.
Section 74 of the Land Rights Act reads:
This Act does not affect the application to Aboriginal land of alaw of the Northern Territory to the
extent that that law is capable of operating concurrently with this Act.
Just how far Aboriginal land may be controlled by town planning and similar legidationisa
guestion that, so far as| am aware, has not arisen for determination. And it does not arise
here.
But it seems to me circular reasoning to start with the proposition that the Land Rights
Act excludes land in atown from atraditional land claim, note that town is defined by
reference to the law of the Northern Territory relating to towns and then argue that the
existence of aclaim isareason for specifying land as an area to be treated as a town so that it
may be controlled as such. Certainly the Land Rights Act takes the notion of town asit finds
it or more accurately as the law of the Northern Territory findsiit.
If land is not atown within the Crown Lands Act or is not a municipality, it can become
so only by being treated as atown in exercise of the regulation-making power under the
Planning Act. The judtification for such aregulation is atown planning purpose as discussed
in these reasons. The existence of aland claim is something which may bring into question a
regulation so made; it is not a consideration against which the validity of the regulation may
be measured.
If al the land claimed was unadienated Crown land, no doubt many issues would be
raised asto the impact of a grant upon its present and future use. Section 50(3) of the Land
Rights Act requires comment upon a range of matters including the advantage and detriment
that might result if a claim were acceded to. But that stage has not yet been reached. The
guestion at the moment is the status of the land.

Severability

Some mention was made during the hearing of severability in regard to the land specified. It
was common ground that within Regulations 1979 No. 13 it was proper to took at the Darwin
land divorced from the rest.

No one suggested that, in terms of the land identified in Exhibit 7, the regulation might

stand or fal in part. It would be quite wrong for me to embark on atown planning exercise of
my own for which there is no warrant in statute or regulation. The relevance of a particular
areaisthelight it may throw upon the specification generally.
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Town' in the Land Rights Act

In the written reply delivered by the claimants counsel as part of the final addresses a

submission was made that even if Regulations 1979 No. 13 isavalid exercise of power it

does not follow that the land specified isin a'town' as defined in the Land Rights Act. This

echoed an argument used in the earlier hearing and dealt with in the reasons of 2 November

1979 at pp. 13-14. Aswas said there:
... the definition is a composite. Essentially it is concerned with the law of the Northern Territory
relating to town planning and development, a concept which isfilled out by reference to the use of
land in and near towns and in an express recognition that regulations may seek to treat an area of
land as atown for the purposes of that general law.

If aregulation in force under the law of the Northern Territory relating to the planning

and developing of towns and the use of land in or near towns and purporting to treat an area

asatown isavalid exercise of power, the land so treated is within the definition of 'town' in

the Land Rights Act.

The Planning Act is such alaw and the regulation has not been shown to be an invalid

exercise of power. The land specified is therefore in atown and is not unalienated land.

This does not mean that the Government of the Northern Territory has an unbridled

power by regulation to treat land as atown. The criterion of town planning purpose discussed

in the earlier reasons and in these reasons stands as some control.

Summary of conclusions

1. It has not been shown that the Darwin land specified in Regulations 1979 No. 13 and
appearing in Exhibit 7 is not reasonably capable of having some connection with or
fulfilling atown planning purpose.

2. The regulation specified that land to be an area to be treated as a town for the purposes of
the Planning Act 1979.

3. Theland island in atown within the Aboriginal Land Rights (Northern Territory) Act
1976 hence not unalienated Crown land within that Act.

4. The land is not available to be claimed as unalienated Crown land under s. 50(1) (a) of
that Act.

Mr Justice Toohey

Aborigina Land Commissioner

Darwin

20 December 1979

Page 23



Page 24



KENBI (COX PENINSULA) LAND CLAIM
Status of islands
Reasons for decision
Thisisafurther chapter in this continuing story which began asaland claim to
Dum-In-Mirrie Idand off Cox Peninsula. Later it incorporated other islands and most of the
peninsulaitself, but in reasons for decision delivered on 20 December 1979 | held that the
peninsulawas not available to be claimed as unalienated Crown land under s. 50(1) (@) of the
Aboriginal Land Rights (Northern Territory) Act 1976.
That decision has recently been the subject of proceedings in the High Court. At the time
of writing, an application by the Northern Land Council for mandamus and for certiorari has
been referred by ajustice of the High Court to the Full Court. A reading of the transcript of
proceedings before his Honour Mr Justice Gibbs suggests some confusion in the mind of
counsdl regarding the earlier history of this matter. That history is contained in decisions to
which it is not now necessary to refer except to say that at an early stage | accepted in
principle the advantage of hearing at the one time the evidence of the claimants relating to the
idands and to the peninsula. That seems to have become transposed into a suggestion that
this present hearing, confined to the status of the idands should not proceed until the
outcome of the matter before the High Court was known. But considerations of time and
expense, indeed al relevant considerations, point to the desirability of determining the status
of theidands now. If that decision is chalenged, it may prove possible for al jurisdictiona
guestionsin this claim to be heard at the same time by the High Court. A decision on the
peninsula only will not define the scope of land available to be claimed as unalienated Crown
land.
The wisdom of this seems to have been accepted by al concerned in arguing the matter
before me. There was general agreement that | should proceed to determine all questions
relating to the status of the islands.
Because of the size and nature of some of the islands within the claim area, thereisan
initial difficulty in identifying precisely what is being claimed. However | am hopeful that
the principles underlying the decision | have reached will be of general application, sufficient
to answer any further questions likely to arise.
| propose in what follows to rely upon Exhibit 4, amap of Darwin and environs, as a
guide to the existence of idands the subject of claim.
The idand from which the claim originally took its name is Dum-In-Mirrie. To its north
lie Grose, Bare Sand and Quail Idands and as part of the group two small islands, not named
on the map. Between that chain and the peninsulalies Indian Iand and further into Bynoe
Harbour are Turtle, Knife and Crocodile Islands. Also within the claim area are reefs, some
named (Sims, Roche, Moira, Kellaway and Middle Reefs) and others apparently unnamed.
There was no challenge to the status of most of the land. The Commonweslth objected to
the claim insofar as it extended to Bare Sand Iland and Quiail Island. Counsel assisting
raised a question in regard to Indian Island. No one argued that Dum-In-Mirrie Idand was
not unalienated Crown land but counsel assisting drew attention to the existence of two
occupation licences on that island.

Bare Sand Island and Quail Island

| propose to dedl first with Bare Sand Island and Quail Island.

In essence the Commonwesalth contended that neither could be the subject of aclaim
under the Land Rights Act as neither was Crown land.

Under the Land Rights Act traditional land claims may be made to unaienated Crown
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land. Section 3(1) defines 'Crown land' to mean land in the Northern Territory not alienated
by a grant of an estate in fee simple, but not to include 'land set apart for, or dedicated to, a
public purpose under the Lands Acquisition Act 1955 or under any other Act'.

The Commonweslth did not contend that either idand had been dedicated to a public
purpose. Nor did it rely upon the Lands Acquisition Act. Its argument was that in each case
the land had been set apart for a public purpose, in the case of Quail 1sland under the
Northern Territory (Self-Government) Act 1978 and in the case of both idands, under the Air
Force Act 1923 or the Defence Act 1903.

By reason of s. 69(2) of the Northern Territory (Self-Government) Act 1978 al interests

of the Commonwealth in land in the Territory were vested in the Territory ‘on the
commencing dat€', an expression defined in s. 56 to mean 1 July 1978. Section 70
contemplates a transitiona period of one year during which the Minister may recommend to
the Governor-General that any interest in land vested or to be vested in the Territory by

S., 69(2) be acquired from the Territory by the Commonwealth under this section.

In that event the Governor-General may, on the recommendation of the Minister,

authorise the acquisition of that interest ‘for a public purpose approved by the
Governor-Generd'. The Minister may then cause to be published in the Gazette notice of the
authorisation 'and, in the notice, declare that the interest isacquired . . . for the public
purpose approved by the Governor-Genera'.

Upon publication of such a notice or immediately after the commencement of s. 69,
whichever is the later, the interest to which the notice relatesis by force of the section vested
in the Commonwesdlth and 'freed and discharged from any restriction, dedication or
reservation made by or under any enactment . . .’

Action under s. 70 was taken in respect of Quail Island but not Bare Sand Idand. First
however it is necessary to consider the implications of an order published in the
Commonwealth Gazette of 14 February 1957 relating to an area of land and water bounded
by the circumference of acircle of aradius of 6000 yards, having as its centre the centre point
of Quail Idand. The areg, illustrated in the order, included Quiail Island, Little Quail Iland,
Bare Sand Idand, a small unnamed island just south of Quail Idand and two reefs.

That order wasin the following terms:

Whereas by the Air Force Regulation 439 it is prescribed inter dia -

(a) that the Governor-General may by order declare any areato be an air fighting, gunnery,
bombing, or similar practice areg;

(b) that a ship, boat, aircraft or person shall not come or remain within any area so declared while
any air fighting, gunnery, bombing or similar practice, asthe case may be, isin progress or
remain in any position to obstruct such practice:

Now therefore 1, Sir William Joseph Slim, the Governor-Genera aforesaid, acting with the advice
of the Federa Executive Council, do hereby declare the area described in the Schedule hereto to be
abombing area for the purpose of the said regulation.

Two questions arose in regard to this order. One concerned its validity by questioning

whether it was authorised by Air Force Regulation 439 and in turn whether that regulation

was within power. The other asked whether a declaration in terms of the order wasin truth

the setting apart of land for a public purpose.

There was no serious contention that the order itself was not authorised by Air Force

Regulation 439. That regulation empowers the Governor-General by order to 'declare any

areato be an air fighting, gunnery, bombing or similar practice ared. When any area has

been so declared, there is a prohibition against ships, boats, aircraft or persons coming or
remaining within the area.

However there was a challenge by the claimants to the validity of reg. 439 itsalf.

Interestingly the Air Force Regulations do not purport to have been made pursuant to any
particular statute although it was common ground that their source of authority must be found

in the Air Force Act 1923 or in the Defence Act 1903.

The Commonwealth submitted that reg. 439 was a valid exercise of the Governor-
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General's regulation-making power conferred by s. 9 of the Air Force Act. That section
empowers the Governor-General to make regulations:
prescribing all matters which are required or permitted to be prescribed, or which are necessary or
convenient to be prescribed for securing the discipline and good government of the Air Force and
the members thereof . . . or for carrying out or giving effect to this Act.
The Air Force Act comprises only nine sections, its purpose being to recognise the Air
Force of the Commonwealth and to control service in that force. In my view nothing in the
regulation-making power in s. 9 authorises reg. 439 which is directly concerned with
service-type operations.
However that is not the end of the matter. The Defence Act 1903 is. 'An Act to provide
for the Naval and Military Defence and Protection of the Commonwealth and of the severa
States. It isan Act cast in the widest terms, as one might expect, encompassing the raising
of the defence force, its service and in Part VI arange of specia powersin relation to
defence.
Section 124 empowers the Governor-General to make regulations prescribing al matters
required or permitted to be prescribed by the Act or which are necessary or convenient to be
prescribed for securing discipline or for carrying out or giving effect to the Act. Specific
heads of regulation-making power in 1957 included:
'(p) Theregulation of artillery and rifle practice. . .
(q) The preservation of the public safety in or at any naval, military or air-force
operation or practice.’
Paragraph (p) was amended by Act No. 96 of 1975 so that it now reads:
'(p) The regulation of naval, military or air-force operation or practice'.
It may be difficult to give ‘artillery and rifle practice’ a meaning, broad and
contemporary enough, to encompass bombing from aircraft. But the general regulation-
making power contained in s. 124 is wide enough to support aregulation in terms of Air
Force Regulation 439.
Section 3(1) of the Air Force Act incorporates various sections of the Defence Act so that
they: . . . apply to and in relation to the Air Force and the members of that Force'. That
incorporation includes Part X| of the Defence Act which itself contains s. 124, the
regulation-making power.
It do not think it is necessary to determine precisely where the source of authority for Air
Force regulation 439 lies. In my opinion it lies in the Defence Act primarily or in the Air
Force Act by force of s. 3(1). In one or the other, sufficient authority may be found; hence
the regulation and the order made pursuant to it were within power and effective.
The next question is whether the order, in ' declaring the area to be a bombing areafor the
purpose of the regulation, had the effect of setting the land apart for a public purpose. The
consequence of such a declaration, in terms of regulation 439, isto prohibit entry within the
areawhile bombing is taking place. A monetary penalty is attached.
Theterm 'set apart’, although to be found in a number of statutes, does not appear to be a
term of art. It seemed to Isaacs Jin Williams v. Attorney-General for New South Wales
(1913) 16 CLR 404 at p. 440:
... to denote merely a segregation in fact, alaying aside from the general mass. It does not
necessarily invalve the creation of aright in another; though in many casesit is the preliminary step
to the creation of such aright.
' Public purpose' is not the same as public use and there are occasions when land is set
aside for what is clearly a public purpose, with prohibitions attached to its use by the public.
Land set apart for the purpose of water catchment or for power transmission would seem to
fall into this category.
For that reason the prohibition of the public from entry on to land during bombing
practice is not inconsistent with the notion of it having been set apart for a public purpose. At
the same time it might be said that the object of the order was to do no more than create a
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situation in which the public might lawfully be barred from entry on to land. That is perhaps
to read the order too narrowly. | have not found the point easy but in the end | am of the
opinion that the order did set the land apart for a public purpose, in identifying it asland to be
used for specific defence purposes and so declaring it.

If that be right, thereis little doubt that the land was set apart for a public purpose under

an Act. Although designated by an order made pursuant to regulation, it was set apart 'under’
the Defence Act or the Air Force Act in the sense that it was set apart "pursuant to' one of
those statutes. R. v. Clyne; Ex parte Harrap (1941) VLR 200.

It now becomes necessary to consider the effect of the Northern Territory (Self-
Government) Act 1978 and in the case of Quail 1sland the implications of a notice of
acquisition given under that Act.

As mentioned earlier s. 69(2) of the Self-Government Act operated to vest al interests of

the Commonwedlth in land in the Territory (with some exceptions that are not relevant) in the
Territory on 1 July 1978. Section 70 came into operation on the Act receiving the Royal
Assent, that is on 22 June 1978, enabling the Commonwealth to acquire land from the
Territory for apublic purpose. Acquisition had to take place within 12 months of the vesting
effected by s. 69(2). Because s. 70 came into operation a short time before s. 69, s. 70(1)
speaks of land 'vested or to be vested in the Territory'. We are concerned here only with a
situation in which land had been vested in the Territory and was sought to be acquired by the
Commonwealth for a public purpose.

When by reason of s. 69(2) the interests of the Commonwealth in Quail 1land and Bare
Sand Idand vested in the Territory, it seems to me that any setting apart of that land for a
public purpose ceased to exist. Section 56 of the Self-Government Act defines 'interest' in
broad terms to include 'any right, title, estate, power, privilege, claim, demand . . .' The
notion of land being vested in the Territory but at the same time remaining set apart for a
public purpose earlier determined by the Commonwealth within its legidative competenceis
inconsistent with the operation of s. 69(2). Thisis particularly so when regardishadto s. 70
which enables the Commonwealth, within a period of 12 months, to acquire land for a public
purpose. Although there is hothing in s. 70 that speaks of existing public purposes, those
purposes must have been in contemplation. If existing public purposes were to continue one
would expect to find a provision maintaining them, notwithstanding the vesting of land in the
Territory.

In my opinion, al land the subject of the order made under the Air Force Regulations

vested in the Territory and became unalienated Crown land.

Quail Idand however was the subject of a notice of acquisition dated 28 June 1979,

virtualy at the end of the 12 month period during which the Commonwesalth was empowered
to acquire land for a public purpose. The terms of s. 70 have dready been mentioned. The
referencein s. 70(4) to land being vested in the Commonwealth and 'freed and discharged
from any restriction, dedication or reservation made by or under any enactment . . .'isa
reference to laws made by the Legidative Assembly following the Self-Government Act and
to ordinances made under the Northern Territory (Administration) Act 1910 and continued in
force by the Self-Government Act. Theintention isto remove any fetters from the land if
acquired by the Commonwealth.

If the Commonwealth acquired land in exercise of its powers under s. 70, there is nothing

to suggest that any setting apart for a public purpose would survive merely by force of that
acquisition.

However the real question here is whether the notice of acquisition published in regard to
Quail 1sland had itself the effect of setting it apart for a public purpose, namely defence.

For reasons already given | am satisfied that if land is set apart for defence, it is set apart

for apublic purpose.

My decision on the Uluru (Ayers Rock) National Park and Lake Amadeus Luritja Land
Claim was concerned with the status of the Uluru National Park. In the course of reasons |
said:
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Assuming that the notice . . . was avalid exercise of the power in s. 70 of the Salf-Government Act,
it went no further than to bring about an acquisition of land so that title passed from the Territory to
the Commonwealth. In my view it did not set apart for or dedicate to a public purpose the land
concerned. Section 70 confers a power of acquisition, although for a public purpose; the effect of a
notice is smply to vest land in the Commonwealth. Before the land may be said to have been set
aside or dedicated, some further step is necessary such as the proclamations mentioned in s. 54 of
the Lands Acquisition Act 1955 and in s. 7(2) of the National Parks Act. No such step was taken; at
least there was no evidence of any.

| am not persuaded that this view was wrong. In the present case the effect of the notice

of acquisition was certainly to vest Quail Idand in the Commonwealth. The authority for that

vesting was the notice of acquisition which itself depended upon an authorisation by the

Governor-General, on the recommendation of the Minister.

It is quite true that acquisition for a public purpose is essential before S. 70 may operate.

Nevertheless | am of the opinion that the effect of the section isto do no more than vest land

in the Commonwealth and that some further step is essentia before the land can be said to be

set apart for a public purpose under an Act. A proclamation under S. 54 of the Lands

Acquisition Act 1955 represents such astep. That view accords with the way in which the

Lands Acquisition Act itself operates. Section 10 sets out the machinery by which land may

be compulsorily acquired by the Commonwealth for a public purpose. Upon publication of

the notice required by the section, the land vests in the Commonwealth but is not expressed

to be set apart for the public purpose in question.

The approval of the Governor-General, required by S. 70(2), is anecessary step but it is

not of itself: 'a segregation . . . alaying aside from the general mass. Something moreis

needed to accomplish that.

In summary then, | am of the opinion that Quail 1sland, Bare Sand Island and the other

islands within the order of 1957 are Crown land, unalienated Crown land and available to be

claimed. The implications of a grant of land under the Land Rights Act for Quail Island

(where bombing is till carried out) becomes a matter for comment under S. 50(3) of the

Land Rights Act.

Indian Island

Two questions arose in regard to Indian Island. The first was that Indian Island Forest
Reserve, an area of 2600 hectares, was entered in the Register of the National Estate pursuant
to S. 23(4) of the Australian Heritage Commission Act 1975. That notice, dated 21 March
1978, appeared in Commonwealth of Australia Gazette No. G11, 21 March 1978.

If Indian Idand was before 21 March 1978 unalienated Crown land, its entry in the

Register of the National Estate did not affect that status. It is unnecessary to dwell on the
provisions of the Act. It places certain restraints upon the Commonweslth, its ministers and
agencies where a place on the register may be adversely affected by their actions. More than
this it does not do, nor did the Australian Heritage Commission suggest otherwise.

Section 10 of The Woods and Forest Act 1882 of South Australia (part of the law of the
Northern Territory) empowered the Governor of South Australiato reserve Crown land as a
forest reserve. By notice published in the South Australian Government Gazette of 26
December 1889, the Governor reserved Indian Island as a forest reserve.

That reservation had the effect of setting the land apart for a public purpose. But, in terms

of the Land Rights Act, land must be set apart for a public purpose under an Act before it
ceases to be Crown land. The Land Rights Act consistently draws a distinction between Acts
on the one hand and laws of the Northern Territory on the other. Seefor instance Ss. 12B(2),
18B(l) and 73, aso Acts Interpretation Act 1901 (Commonwealth) S. 38.

When the Land Rights Act speaks of an Act, it means an Act of the Commonwesdlth in
contradistinction to alaw of the Territory or any other law. Indian Idand was not set apart for
apublic purpose under an Act of the Commonwealth and it is unalienated Crown land.
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Dum-In-Mirrie Idand

On Dum-In-Mirrie Idand there are two occupation licences, No. 937 in favour of Mr

Baumber and No. 992 in favour of Mrs Rivers.

Neither Mr Baumber nor Mrs Rivers (who incidentally is one of the claimants) argued

that the occupation licences congtituted interests in land hence were not unalienated Crown

land under the Land Rights Act. In the Borroloola Report paras 140, 141 | gave my reasons

for concluding that an occupation licence is unalienated Crown land and available to be

claimed. | set out those paragraphs and adopt what is said there.
140.  Section 108 (of the Crown Lands Ordinance) provides that the Administrator may grant a
licence to any person to occupy Crown lands 'for such purposes as the Administrator thinks fit'.
Such alicence shall not exceed five years. The position of the holder of an occupation licenceis
equaly precarious because reg. 83 permits forfeiture for non-compliance with a condition of the
licence and cancellation on three months notice.
141.  Intime the categories of estates in land have become well recognised and neither of the
licences mentioned falls into any of the accepted categories. The Ordinance itself draws a clear
distinction between leases and licences. The expression 'interest in land' is not capable of precise
definition. "'Interest” is not atechnical work in the sense in which "fee smple" or "edtate tail"
may be said to be technical words, but includes all those various limitations of real estate allowed
by law, vested, contingent or executory' (Hoysted v. Federal Commissioner of Taxation (1920) 27
CLR 400 at p. 409. However broadly those words are read they do require afight to the land, at its
widest perhaps aright to the proceeds of the sale of land. Whatever fights are conferred by a
grazing licence and an occupation licence are given to a particular individual to make use of land
for some specified purpose. They do not confer any right to the land itself and their persona nature
is emphasised by the power to revoke or cancel. Thereis support for this view in Vaughan v. Shire
of Benalla (1891) 17 VLR 129. It follows then that neither licence constitutes an estate or interest in
land and each therefore is unalienated Crown land.

Generd

In summary then, Bare Sand, Quail, Indian and Dum-In-Mirrie Islands are each unalienated
Crown land and may be claimed under the Land Rights Act.

No one suggested that the remaining iands and reefs were other than unalienated Crown
land. Some questions may arise concerning reefs but they have not yet done so.

Mr Justice Toohey

Aborigina Land Commissioner
Darwin

27 June 1980
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HIGH COURT OF AUSTRALIA
GIBBSC.J
STEPHEN, MASON, MURPHY, AICKIN and WILSON JJ.

IN THE MATTER OF AN APPLICATION

FOR WRITS OF PROHIBITION CERTIORARI

AND MANDAMUS AGAINST THE HONOURABLE
MR JUSTICE JOHN LESLIE TOOHEY (ABORIGINAL

LAND COMMISSIONER) RESPONDENT
EX PARTE NORTHERN LAND COUNCIL PROSECUTOR
ORDER

Order that a writ of mandamus issue to the Honourable Mr Justice Toohey

as Aborigina Land Commissioner directing him to proceed to deal in accordance
with law with the application made by the prosecutor under s.500)(a) of

the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) and known
asthe Kenbi Land Claim.

Order that the Attorney-General for the Northern Territory pay to the

prosecutor its costs of this application.

24 December, 1981

Solicitor for the Respondent: B.J. ODonovan, Crown Solicitor for the Commonwesalth
Solicitors for the Prosecutor: Mildren & Partners
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GIBBS C.J. Thisisan application for awrit of certiorari to quash a decision
made on 20th December 1979 by Toohey J., sitting as an Aborigina Land
Commissioner under the Aborigina Land Rights (Northern Territory) Act
1976 (Cth) as amended ("the Land Rights Act") to hear a matter known as the
Kenbi Land Claim, and for awrit of mandamus directing Toohey J. to exercise
hisjurisdiction under the Land Rights Act and hear the claim. An application
for prohibition was also made, but not strongly pressed. Kenbi is the Aborigina
name for the Cox Peninsulain the Northern Territory. An application was, on
20th March 1979, made to the Commissioner by the prosecutor, the Northern
Land Council, on behalf of Aboriginals claiming to have atraditional land claim
to a substantial area of the Cox Peninsula and to islands and reefs lying off the
coast of the peninsula. The application was made under s.50(1)(a) of the Land
Rights Act which provides as follows:

"(1) The functions of the Commissioner are -

(& onan application being made to the Commissioner by or on behaf of
Aboriginals claiming to have atraditional land claim to an area of land,
being unalienated Crown land or aienated Crown land in which an estates
and interests not held by the Crown are held by, or on behalf of, Ab-
originals -

(i) to ascertain whether those Aboriginals or any other Aboriginals
are the traditional Aborigina owners of the land; and
(i) toreport hisfindings to the Minister and to the Administrator of
the Northern Territory, and, where he finds that there are Ab-
originals who are the traditional Aboriginal owners of the land, to
make recommendations to the Minigter for the granting of the
land or any part of the land in accordance with sections 11 and
12",
By s.3(1), "unaienated Crown land" is defined so as not to include land in a
town, and "town" is defined as follows:

'town' has the same meaning as in the law of the Northern Territory

relating to the planning and devel oping of towns and the use of land in or

near towns, and includes any areathat, by virtue of regulationsin force

under that law, isto be treated as atown".
On 20th December 1979 the Commissioner held that alarge part of the land
the subject of the claim was land in atown within the meaning of the Land
Rights Act, and was not available to be claimed as unalienated Crown land
under s.50(1)(a). The land which the Commissioner held to be land in atown
was specified in schedule 3 to the Planning Regulations made by the Admin-
istrator of the Northern Territory under the Planning Act 1979 (N.T.). By
s4(l) of that Act, "town" means, inter dia, "(c) land specified by the regulations
to be an areawhich isto be treated as atown". Regulation 5 of the Planning
Regulations provides as follows:
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"For the purposes of section 4 of the Act, the several areas of land

specified in Schedule 3 are specified to be areas which are to be treated as

towns."
In schedule 3, under the heading "Part | - Darwin", there is described a large
tract of land extending out from Darwin in most directions; the tract contains
an area of 4350 sguare kilometres, and includes most of the land in the Cox
Peninsula the subject of the claim, as well as much other land. The most
important question in the case is whether, and if so on what grounds, the
validity of this regulation is open to challenge.
Before turning to this and to the other questionsraised in the case, it is
necessary to refer to the facts. Darwin is a town whose population is about
50,000. It occupies an area of about 142 sgquare kilometres. The Cox Peninsula
is separated from Darwin by an arm of the sea. Although the nearest point of
the peninsulais only about six kilometres from Darwin by sea, access by road is
much longer and more difficult. Much of the peninsulais vacant land. Its area
is about 800 square kilometres. The Northern Land Council is established asa
body corporate under s.21 of the Land Rights Act in respect of an areawhich
includes the subject land. Its functions include that of assisting Aboriginals
claiming to have atraditional land claim to an area of land to pursue the
claim (s.23(1)(f) of the Land Rights Act). However, a body known as the
Northern Land Council, which was in existence before the Act was passed, on
23rd September 1976 wrote to the Interim Aboriginal Land Commissioner
enclosing a map which showed the areas of land on the Cox Peninsula and
nearby idands claimed by Aboriginals. Later, on 26th September 1977 and
14th March 1978 the Northern Land Council wrote to the Lands Branch of the
Department of the Northern Territory indicating that claims were made to
vacant land on the Cox Peninsula, and asking that this land be not aienated
until the matter was determined by the Commissioner. The first application
under s.500)(a) in respect of any of the subject land was lodged with the
Commissioner on 29th June 1978 in respect of Dum-In-Mirrie Isand, one of
the islands the subject of the present claim. When, on 20th March 1979, the
present application was made, the two applications were consolidated.
In the meantime, on 22nd December 1978, Town Planning Regulations
were made by the Administrator under the Town Planning Act 1964 (N.T.) as
amended. The regulations were gazetted on 29th December 1978. By s.5(b) of
that Act it was provided that the regulations may prescribe that a specified area
of land - "(b) being land adjacent to atown, shall be subject to the provisions
of this Act, but not including the provisions of sub-section (4) or (5) of section
eight or sub-section (2) of section eleven of this Act, asif it were part of that
town." The Town Planning Regulations provided (inter dia) that the area of
land specified in schedule 1, being adjacent to the town of Darwin, was prescribed
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under s.5(b) of that Act to be subject to the provisions of the Act (s.8(4) and
(5) and s. 11(2) excepted) asif it were a part of that town. The area specified
comprised the 4350 square kilometres subsequently described in schedule 3 to
the Planning Regulations.

The making of the Town Planning Regulations raised the question whether

the land the subject of the application was "unaienated Crown land", and the
Commissioner fixed a date for the hearing of argument on that question.
Counsdl for the Northern Land Council then tendered an affidavit by Mr
Heathwood, atown planner, in which Mr Heathwood expressed the opinion
that land on the Cox Peninsula was not reasonably required to be set aside for
town planning purposes as land adjacent to Darwin. During the hearing the
Commissioner was asked by the applicants to make an order, under s.54 of the
Land Rights Act, requiring the production of certain documents. The Com-
missioner gave judgement on 24th July 1979. He held that the motives of the
Administrator in making the regulation could not be called in question, and
that the affidavit was inadmissible. He declined to order the production of any
documents except those relevant to the question whether the area prescribed is
adjacent to Darwin.

The Planning Act, which was assented to on 14th May 1979, came into
operation on 3rd August 1979. It repealed the Town Planning Act. The
Planning Regulations were made on 31st July 1979; they also came into effect
op. 3rd August 1979. In the light of this change in the law, the Commissioner
heard further argument, and on 2nd November 1979 he published his judgement
in respect of that argument. He adhered to the view, which he had expressed
on 24th July 1979, that the Administrator is the representative of the Crown,
that bad faith may not be imputed to him, and that it is therefore not ap-
propriate to inquire into the motives with which he makes a regulation. However
he said that if a particular purpose is made an express condition of exercising a
power, and the purpose is not pursued, the power is not vaidly exercised. He
concluded that the efficacy of the Planning Regulations "depends upon the
land specified having some connection with atown planning purpose”, and that
the onus of proving that the exercise of power was not reasonably capable of
fulfilling atown planning purpose lay on the claimants. He then heard evidence,
and held, on 20th December 1979, that it had not been shown that the land
specified in the Planning Regulations is not reasonably capable of having
some connection with or fulfilling a town planning purpose. He accordingly
held that the land island in atown and not unaienated Crown land.

For the purpose of the first submission made on behalf of the prosecutor
counsel accepted that the land has become a town within the meaning of the
Land Rights Act, and is therefore no longer unalienated Crown land. The
submission was that the Commissioner may and should exercise the function
conferred on him by s.50(1)(a) if the land in question is unalienated Crown
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land at the time when aclaim to it is made, and that the fact that the land has
subsequently ceased to be undienated Crown land isirrelevant to the question
whether the Commissioner should proceed to discharge his function. This
submission faces the initial difficulty that the Town Planning Regulations,
made on 22nd December 1978, i.e., before the application was made to the
Commissioner on 20th March 1979, had prescribed that an area which includes
most of the land in question should be subject to the provisions of the Tow n
Planning Act asif it were part of atown. The prosecutor sought to meet this
difficulty in two ways. First, it was said that the land had been claimed by the
letter written to the Interim Aborigina Land Commissioner on 23rd September
1976, or perhaps even earlier, or aternatively by the letters written to the
Lands Branch of the Department of the Northern Territory on 26th September
1977 and the 14th March 1978. However, it is clear that an application to
which s.50(1)(a) refersis an application made to the Commissioner under the
Land Rights Act, and that a claim to the land made before that Act was passed,
or made to some authority other than the Commissioner, does not answer that
description. It cannot possibly be relevant that the land was unalienated

Crown land at an earlier date; if it is not unalienated Crown land, or alienated
Crown land in which al estates and interests not held by the Crown are held
by, or on behalf of, Aboriginals, at the time the application is made the Com-
missioner has no function to exercise. Secondly, it was said on behalf of the
prosecutor that even if the land had become atown by virtue of the provisions
of the Town Planning Act and the Town Planning Regulations, that Act and
those Regulations were repealed on 3rd August 1979 - after the application
had been made to the Commissioner - and that the fact that the land thereupon
became atown as aresult of the enactment of the Planning Act 1979 and the
making of the Planning Regulations only means that the land underwent a
subsequent change of status, and that should be disregarded. However, the
Planning Act and the Planning Regulations came into force at the very instant
that the Town Planning Act and the Town Planning Regulations ceased to
operate, so that, assuming the validity and applicability of both sets of regu-
lations to the land in question, there was never any moment after 29th December
1978 at which that land was not atown. It follows that even if the mgjor
premise in the prosecutor's argument is correct, the submission that the land
was unalienated Crown land at the date when the application was made to the
Commissioner cannot succeed if the regulations are valid.

Since | takethisview, | find it unnecessary findly to decide whether the

major premise in the prosecutor's argument is correct. The question is not free
from difficulty. The function described in s.50(1)(a) is cast on the Commissioner
66 on an application being made to the Commissioner by or on behalf of Ab-
originas claiming to have a traditional land claim to an area of land, being
unalienated Crown land or alienated Crown land in which al estates and
interests not held by the Crown are held by, or on behaf of, Aboriginals'.
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These words suggest that if the land answers the requisite description at the
date of the application the Commissioner may proceed to inquire and report
notwithstanding that subsequently the land ceases to answer that description.
That view derives possible support from s.50(3)(d) which requires the Com-
missioner, in making his report, to comment on the following matter:

"where the claim relates to alienated Crown land - the cost of acquiring the

interests of persons (other than the Crown) in the land concerned.”

Although this provision may refer to adienated Crown land in which all estates
and interests not held by the Crown are held by, or on behalf of, Aboriginals,
it may equally refer to land which has been aienated to persons other than
Aboriginals. It is true that there is nothing to prevent the alienation of land, or
any other alteration in the status of land, after an application in respect of that
land has been made to the Commissioner. However, the inquiry and report of
the Commissioner will not necessarily be afutility even if land which at the
date of the application was unalienated Crown land has since become land that
is part of atown. Section 11 (1) provides as follows:

"Where -

(@ the Commissioner recommends to the Minister in a report made to him
under paragraph 50(1)(a) that an area of Crown land should be granted
to aLand Trust for the benefit of Aboriginals entitled by Aborigina
tradition to the use or occupation of that area of land, whether or not the
traditional entitlement is qualified asto place, time, circumstance, purpose
or permission; and

(b) the Minister is satisfied that the land, or any part of the land, should be so
granted,

the Minister shall -

(c) establish aLand Trust under section 4 to hold that land, or that part of
that land, for the benefit of such Aboriginals;

(d) wherethat land, or that part of that land, is, or includes, aienated Crown
land, ensure that the estates and interests in that alienated Crown land of
persons (other than the Crown) are acquired by the Crown by surrender or
otherwise; and

(e) after any acquisition referred to in paragraph (d) has been effected,
recommend to the Governor-General that a grant of an estate in fee smple
in that land, or that part of that land, be made to that Land Trust."
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Although, by s.3(1), "alienated Crown land", like, " unalienated Crown land",
does not include land in a town, the definition of "Crown land” in that sub-
section does not contain any such exclusion. It would therefore appear that

the Minister has power, if the necessary conditions precedent are satisfied,

to recommend the grant of an estate in fee smple in Crown land that island in
atown, provided that it was unalienated Crown land at the time when the
application was made to the Commissioner. Paragraph (d) of s. 11 (1) refersto
aienated Crown land; the estates and interests in such land might be held by
Aboriginals, or by persons who are not Aboriginals. Although, as | have said,
there is nothing to stop dealings with the land after an application has been
made, it may nevertheless have been intended by the Parliament that once

the Commissioner had embarked upon his function his inquiry should not be
frustrated by a subsequent alienation of the land, or by the making of regulations
by which the land was to be trested as a town. However, as | have said, | need
not express a concluded opinion on this question since there was no changein
the status of the land after the date of the application.

Then it was submitted on behaf of the prosecutor that the Planning Act is

not "the law of the Northern Territory relating to the planning and developing
of towns and the use of land in or near towns" within the meaning of those
words in the definition of "town" in the Land Rights Act. The Planning Act

set up a Northern Territory Planning Authority with power, inter alia, after
following a prescribed procedure, to submit to the Minister a draft planning
instrument permitting or controlling the use of land and the carrying out of

any development on or in relation to land (ss.34-59). If the Minister accepts
the draft, the Administrator may make a planning instrument in relation to the
land (s.61). It is an offence to use or develop land otherwise than in accordance
with any planning instrument (s.63). The Act contains other provisions relating
to approva of subdivisions and development control. The provisions of the
Act are not restricted to towns, and the Act makes no special provisionin
relation to the planning or development of towns, or to the use of land in or
near towns. It relates to the planning and developing of al land, and the use of
al land, and this obvioudly includes land in towns. It seems to me therefore
that the Planning Act does relate to the planning and developing of towns and
the use of land in or near towns athough it relates to the use of other land as
well. No other law in the Northern Territory now in force that relatesto the
planning and developing of towns and the use of land in or near towns was
brought to our attention. It follows that the Planning Act is "the law of the
Northern Territory relating to the planning and developing of towns and the
use of land in or near towns" within the meaning of those wordsin the definition
of "town", and that if reg.5 of the Planning Regulationsis valid the area of
land specified in schedule 3 to the regulations is an area that by virtue of those
regulationsis to be treated as a town. In other words, if reg.5 isvalid, the land
in question island in atown within the meaning of the Land Rights Act.
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The next submission on behalf of the prosecutor was that reg.5 of the
Planning Regulationsisinvalid. If that is so, the land in question will no longer
be land in atown, and will therefore be unalienated Crown land within the
meaning of s.50(1)(a). Even if it be right to say that the Commissioner is
bound to discharge his function in respect of land which was unalienated
Crown land at the time the application was made to him, athough the land
ceases to answer that description at some later date, it does not follow that the
Commissioner may not hold an inquiry and make a report when land which, at
the time when the application was first made, was not unalienated Crown land,
becomes unalienated Crown land at a later date. Section 50(1)(a) requires

no particular kind of application. In the present case, if the land in question
had become unalienated Crown land on 3rd August 1979 because reg.5 of the
Planning Regulations was invalid, there would after that date have been a
subsisting application of the kind referred to in s.50(1)(@). In other words if

the change in status of the land after the application is made has the result that
the land comes within the description of s.50(1)(a) and the application remains
on foot, the Commissioner should proceed under s.50(1)(a).

The submission that the regulation isinvalid was put in two ways. It was

first said that reg.5 was purposeless -that to specify that an area should be
treated as a town entailed no consequence under the Planning Act. At the time
when the regulations were made, the only reference to "town™ in that Act was
to be found in the definitionsin s.4(1) and in the transitional provisionsin

Part I X where the word appears in the expressions "town planning scheme'
and "town plan”, which refer to town planning schemes and town plans

under the repealed Act. Paragraph (c) of the definition of "town", which |

have aready set out, shows that the Act contemplated that the regulations
might specify an areato be treated as atown. By s.1 65(1) of the Planning Act,
the Administrator is given power to make regulations, not inconsistent with the
Act, "prescribing all matters required or permitted by this Act to be prescribed,
or necessary or convenient to be prescribed for carrying out or giving effect

to this Act"; then follows a reference to some particular matters which have no
bearing on the present case. Regulation 5 plainly enough prescribes a matter
permitted by the Act to be prescribed, but it was submitted that the words

"for carrying out or giving effect to this Act" govern the words "required or
permitted by this Act to be prescribed" as well as the words "or hecessary or
convenient to be prescribed”, and that reg.5 does not prescribe any matter
which is permitted to be prescribed for carrying out or giving effect to the

Act. Thewords from s. 165(1) which are quoted above appear in the same or in
asimilar form in many statutes. Sometimes they appear with a comma after
"prescribed” where it appears for the second time, and that makes the con-
struction of the provision alittle more difficult. Where, as here, no comma
appearsin that position, there is no reason for regarding the phrase "for carrying
out or giving effect to this Act" as qualifying "required or permitted by this
Act to be prescribed". If the Act requires or permits a matter to be prescribed,
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it would seem superfluous to consider whether that matter is prescribed for
carrying out or giving effect to the Act. But, assuming that the prosecutor's
argument as to the construction of s. 165 (l) is correct, it does not follow that
reg.5 does not prescribe any matter permitted to be prescribed for carrying out
or giving effect to the Act. By the regulation, par.(c) of the definition of
"town" is made actually, rather than potentially, effective to include particular
land within the definition. In s.4(l) of the Planning Act, "planning instrument”
is defined to mean aregiona plan or atown plan made under s.6 1, and "town
plan” means "a planning instrument that applies, either wholly or substantialy,
to land which isin amunicipality or atown". Although neither s.6 1, nor any
of the other sections that deal with the making of a planning instrument,

draws any distinction between aregiona plan or atown plan, it is obvious
enough that there may be very significant differences between planning in-
struments in respect of aregion and those in respect of atown. It may have
been regarded by the legidature as convenient for administrative purposes to
know whether aregiona plan or atown plan was in contemplation when a
draft planning instrument was produced, and for this reason to know what was
atown, even though the Act did not expresdly state the consequence of declaring
that an area should be treated as a town. By an amendment made to the Act
which took effect on 14th March 1980, there was inserted a section which does
use the word "town", and which attaches consequences to the fact that land is
41 within atown" - s.60A, which deals with plans for small towns. If the
regulation had been made after that date its validity on this ground could not
have been questioned. However, even before that amendment was made reg.5
was in my opinion within the powers conferred on the Administrator by
s.165(j), being a regulation which prescribed a matter permitted to be prescribed
and (if it matters) prescribed for giving effect to par. (c) of the definition of
"town".

The final submission made on behalf of the prosecutor raises important

issues. It was submitted that the Commissioner was wrong in holding that the
Administrator was the representative of the Crown in the Northern Territory,
and that it was not permissible to inquire into the reason why the Administrator
made the regulations or to impute bad faith to him. It was submitted that the
Commissioner should have inquired into the question whether reg.5 of the
Planning Regulations was made for the purpose of defeating the claim by the
Aboriginals to the land described in schedule 3, or of converting that land into
land that was not within the description contained in s.50(1)(a) so that the
Commissioner could not entertain the application made with respect to it.

It was not suggested that this Court should decide that question - obvioudly it
could not do so on the present state of the evidence - but that the matter

should be remitted to the Commissioner for further inquiry. It was not essential
to the prosecutor's argument to establish that the Administrator could not be
regarded as the representative of the Crown, for it was submitted that the
challenge to the validity of the regulation could be made even if the Admin-
istrator represented the Crown. Nevertheless it is convenient to proceed to
consider that question.
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The Administrator who made the regulations, Mr JA. England, had been
appointed under s.3A of the Northern Territory (Administration) Act 1910
(Cth) as amended. At the time when he made the regulations the Northern
Territory (Self-Government) Act 1978 (Cth) ("the Self-Government Act™)
had come into force, and by s.58 of that Act the Administrator continued to
hold office asif he had been appointed under that Act. The Self-Government
Act was enacted for the purpose of conferring Self-Government on the Northern
Territory which, by s.5, is established as "a body palitic under the Crown".
Provision is made for the office of Administrator by s.32 of the Self-
Government Act, which provides as follows:
"(1) Thereshdl be an Administrator of the Territory, who shall be appointed
by the Governor-General by Commission under the Seal of Australiaand
shall hold office during the pleasure of the Governor-General.
(2) The Administrator is charged with the duty of administering the
government of the Territory.
(3) Subject to this Act, the Administrator shall exercise and perform an
powers and functions that belong to his office, or that are conferred on him by
or under alaw in force in the Territory, in accordance with the tenor of his
Commission and (in the case of powers and functions other than powers and
functions relating to matters specified under section 35 and powers and functions
under sections 34 and 36) in accordance with such instructions as are given to
him by the Minister."
The terms of the Commission in fact issued to Mr England are unenlightening.
The Commission is signed and sedled by the Governor-General, who states that
"I ... hereby appoint John Armstrong England to be the Administrator of the
Northern Territory of Australiaon and from 1 June 1976." Section 31 of the
Sdf-Government Act provides as follows:
"The duties, powers, functions and authorities of the Administrator,
the Executive Council and the Ministers of the Territory imposed or
conferred by or under this Part extend to the execution and maintenance
of this Act and the laws of the Territory and to the exercise of the pre-
rogatives of the Crown so far as they relate to those duties, powers,
functions and authorities."
Section 35 of the Act provides that the regulations may specify the mattersin
respect of which the Ministers of the Territory are to have executive authority,
and regulations have in fact specified alarge number of mattersin respect
of which the Ministers of the Territory have executive authority. The number
and designation of ministerial offices is determined by the Administrator (s.34)
and the Administrator may appoint a member of the Legidative Assembly to a
Ministerial office and may at any time terminate the appointment (s.36).
No doubt in exercising these powers the Administrator must act in accordance
with the principles of responsible government. By s.6 it is provided as follows:
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"Subject to this Act, the Legidative Assembly has power, with the

assent of the Administrator or the Governor-General, as provided by this

Act, to make laws for the peace, order and good government of the

Territory."
If aproposed law is presented to the Administrator for assent he may assent to
it, withhold assent, or reserve it for the Governor-General's pleasure (s.7). The
Governor-General has power to disallow laws to which the Administrator
has assented (s.9). Section 51(1) provides as follows:

"Where an Act (whether or not by express provision) binds each of

the States or the Crown in right of each of the States, that Act, by force of

this sub-section, binds the Territory or the Crown in right of the Territory,

unless that Act specifically provides otherwise."
The reference to "the Crown in right of the Territory” in this section does not
indicate who is the representative of the Crown in the Territory.
The Northern Territory, although granted Self-Government, remains a
Territory of the Commonwealth. The Governor-General is the Queen's rep-
resentative within the Commonweslth: see ss.2,61 of the Constitution. By the
congtitutions of the States, which are continued by s. 106 of the Constitution,
the Governor is the Queen's representative within the State, and the office of
Governor of a State is recognised by a number of sections of the Congtitution:
see ss.7,12,15,21,84 and 110. The Constitution does not recognise that any
person other than the Governor-General is the Queen's representative within a
Territory which has not yet become a State. | need not consider whether the
power conferred by s.1 22 would enable the Parliament to provide by legidation
for the appointment of an officer who would be the Queen's representative in a
Territory. If the Parliament has that power, one would expect that an intention
to exercise it would be expressed in clear words. The Self-Government Act
nowhere declares the Administrator to be the Queen's representative. The
absence of any Letters Patent, Instructions under the Sign Manua or Com-
mission from Her Mgesty marks a departure from the manner in which other
representatives of the Queen have been appointed in Australia. The decision of
the Judiciad Committeein Liquidators of the Maritime Bank of Canadav.
Receiver-General of New Brunswick [ 1892] A.C. 437 suggests that the absence
of the usual instruments of appointment is not necessarily conclusive. Lord
Watson, who delivered the judgement of the Board, considered the position of
the Lieutenant-Governor of a province of Canada who was not appointed by
the Queen but by the Governor-General under the authority of .58 of the
British North America Act 1867, and said, at p.443, that "a Lieutenant-
Governor, when appointed, is as much the representative of Her Majesty for al
purposes of provincia government as the Governor-Genera himsdlf isfor all
purposes of Dominion government." The case is however distinguishable,

Page 42



because it concerned the position of one of the provinces which were united
into the Dominion of Canada, and the power under which the Lieutenant-
Governor was appointed was contained in the Imperial Statute that formed the
Congtitution under which the provinces were united. It does not follow from
that decision that the absence of any appointment by the Queen, and of any
express statement that the Administrator is to be the Queen's representative, is
lacking in significance in the present case. It is clear that the Administrator can
not be the Queen's representative for al the purposes of the government of the
Territory, because his functions are limited by ss.34-36 of the Self-Government
Act. Moreover, in exercising powers and functions outside those limits he
must act in accordance with such instructions as are given to him by the
Minister. It may be that the matters in respect of which heis bound to act on
ministeria instructions are comparatively few, but it does not seem consistent
with the position of a representative of the Queen that he should be liable to
receive instructions of that kind at al. The provisions regarding the reservation
of proposed laws for the Governor-Genera's pleasure and the power of the
Governor-Generd to disallow enactments do not assist in the determination of’
the present question; they are neutral. However, having regard to the matters
to which | have referred, | consider that the fact that the Administrator is
charged with the duty of administering the government of the Territory and
that his duties, powers, functions and authorities extend to the exercise of the
prerogatives of the Crown so far as they relate to those powers, functions and
authorities, does not mean that the Administrator is the representative of the
Crown. His office is an important one, but in my opinion he does not represent
the Crown within the Northern Territory, athough, when exercising the
prerogatives of the Crown, he is no doubt entitled to such privileges and
immunities as those prerogatives attract.

However, since it appears that a mgjority of the Court may be of opinion

that the Administrator does represent the Crown, | should approach the
guestion on that basis. We are not concerned to consider generally to what
extent the acts of the Crown are subject to judicia review, and in view of the
condtitutional importance of the matter it is desirable to define precisely what
doesfall for decision and what is outside the scope of our inquiry. The case
does not concern the exercise of a prerogative power. It does not involve the
question whether the writs of certiorari and mandamus are available against the
Crown - a question which, on the present state of the authorities, would be
answered in the negative: R. v. The Governor of the State of South Austraia
(1907) 4 C.L.R. 1497, at p.1512; Horwitz v. Connor (1908) 6 C.L.R. 38, at
p.40; Banksv. Transport Regulation Board (Vic.) (1968) 119 C.L.R. 222, at
p.241. The case is one in which the Administrator (whom | shall assume
represents the Crown) has exercised a power conferred on him by statute.
Itisof course apower that the Administrator exercises on the advice of his
Executive Council. The power is not one whose existence is expressed to
depend on a subjective belief or opinion (such asis the case where a Governor-
Genera or Governor is given power to act "if it appearsto him .. ." or "if heis
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satisfied nor, on the other hand, isit granted to be exercised for a
particular specified purpose. Under a statutory provision such as the present,
the nature and extent of the power "must be inferred from a construction of
the Act read asawhole": Padfield v. Minister of Agriculture, Fisheries and
Foods[ 1968 ] A.C. 997, at p. 1033. The principle, which is clearly settled, at
least in the case of authorities subordinate to the Crown, isthat a statutory
power may be exercised only for the purposes for which it is conferred. As
Latham C.J. said in Brownells Ltd. v. Ironmongers Wages Board (1950) 81
C.L.R. 108, at p. 120:
"No inquiry may be made into the motives of the Legidature in enacting a
law, but where a statute confers powers upon an officer or a statutory
body and either by express provision or by reason of the genera character
of the statute it appears that the powers were intended to be exercised
only for a particular purpose, then the exercise of the powers not for such
purpose but for some ulterior object will be invalid. This question was
fully examined in Arthur Yates & Co. Pty Ltd. v. Vegetable Seeds Com-
mittee [(1945) 72 C.L.R. 37, a pp.67-69,72,75,76,82,83] and it was
there held that subordinate bodies exercising powers conferred by statutes
were bound to exercise their powers bona fide for the purposes for which
the power was conferred and not otherwise."
In the present case, it is hot open to doubt that the powers conferred by s. 165
of the Planning Act, read in conjunction with the definition of "town" in
s4(l), are to be exercised only for planning purposes, using that expression
widely to include such matters as subdivision and development. It isincon-
testable that the power is not intended by the Act to be conferred for the
purpose of defeating the traditional land claims of Aboriginas. If it was used
for that purpose the exercise of the power wasinvalid, unless the Administrator
enjoys some privilege that enables him to transcend and disregard the limitations
which the statute on its proper construction imposes. It would be surprising in
principle if thiswere so. It seems fundamental to the rule of law that the
Crown has no more power than any subordinate officia to enlarge by its own
act the scope of a power that has been conferred on it by the Parliament.
Onething that is clearly settled by numerous casesis that a power expressed
in terms such as those of s. 165 of the Planning Act does not enable the Governor-
General in Council or Governor in Council to make regulations "which go
outside the field of operation which the Act marks out for itself": Morton v.
Union Steamship Co. of New Zealand Ltd. (1951) 83 C.L.R. 402, at p.410.
The principle was stated as follows in Shanahan v. Scott (1957) 96 C.L.R.
245, at p.250:
". .. such a power does not enable the authority by regulations to extend
the scope or genera operation of the enactment but is strictly ancillary. It
will authorise the provision of subsidiary means of carrying into effect

Page 44



what is enacted in the statute itself and will cover what is incidental to the

execution of its specific provisions. But such a power will not support

attempts to widen the purposes of the Act, to add new and different

means of carrying them out or to depart from or vary the plan which the

legidature has adopted to attain its ends.”
This passage was adopted with approva by the Judicial Committee in Utah
Construction & Engineering Pty. Ltd. v. Pataky [ 1966] A.C. 629, at p.640 and
by this Court in Willocks v. Anderson (1971) 124 C.L.R. 293, at pp.298-9 -
both cases which, like Shanahan v. Scott, concerned an exercise of regulation-
making power by the Crown in Council. These authorities establish that if it
can be seen from the words of the regulations themselves that the regulations
go beyond the purposes of the statute under which they were made, the
regulations will be invalid, athough made by the Crown in Council. In this
respect the Crown stands in no different position from any official to whom a
statutory power is entrusted.
There are, however, a number of decisions of this Court which appear to
provide authority for the view that an act done by the Crown, apparently
regular on its face, cannot be impugned because it was done for a purpose
unauthorised by the statute which was relied upon to provide the necessary
power. In thefirst of these cases, Duncan v. Theodore (1917) 23 C.L.R. 510,
the jury had made afinding that the proclamation in question, which had been
issued by the Governor in Council, was not issued in good faith in the sense
that there was no real intention to act under the relevant statute, but an
intention to achieve an ulterior purpose. Isaacs and Powers JJ. said, at p.544,
that "it is not open to impute mala fides with respect to the issue of aroyal
Proclamation, which isthe act of the King by himsalf or his representative.”
Barton J. seems to have inclined to the same opinion: see at pp.525-6. Since
Isaacs and Powers JJ. held that there was no sufficient evidence to support the
jury'sfinding their remarks were obiter. No reasons were given and no authority
was cited in support of them. On appedl to the Privy Council the judgement of
I saacs and Powers JJ. was approved ((1919) 26 C.L.R. 276, at p.283) but
on this point their Lordships said no more than that "it cannot be assumed that
the Queendand Ministry would have acted in any fashion inconsistent with
such duty as they had been entrusted with by the representative of the Sovereign”
(see at p.282). In James v. Cowan (1930) 43 C.L.R. 386 Isaacs J. said (at
p.41 1):

"Y ou cannot challenge the Minigter's bona fides on the ground of dishonesty

at all - that, in my opinion, can never be imputed to the King's Executive."
Again, the Privy Council, on appeal, did not endorse these remarks, but rather
suggested that the existence of bad faith on the part of a Minister might be
proved: see (1932) 47 C.L.R. 386, at p.395.
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Victorian Stevedoring and Genera Contracting Co. Pty. Ltd. and Meakesv.
Dignan (1931) 46 C.L.R. 73 isthe strongest authority in favour of the view
that the motives of the Governor-General in Council in making aregulation
areimmateria to its vaidity. The regulations there in question had been made
under a statute whose vaidity was upheld as alaw with respect to interstate
and oversess trade and commerce and they were challenged on the ground
(amongst others) that they were being used for industrial purposes. The Court
held the regulations to be valid. Gavan Duffy C.J. and Starke J., at p.84-5,
simply said that the only remedy for an abuse or misuse of the power of
making the regulations was by political action, and that the only question for
the courts is whether the regulations are within the power conferred by the
statute. Rich J. said, at p.86:
"It is now contended, however, that the actual motives of the Executive
should be inquired into for the purpose of invalidating the Regulations.
The power given to the Governor-General in Council is not, in my opinion,
of an order which makes the validity of its exercise depend upon the
grounds taken into consideration by the donee of the power".
Dixon J. said, at p. 104:
"But it is now suggested that in fact the actual exercise of the discretion by
the Executive was clearly not directed to the subject of trade and commerce.
This contention too is answered, | think, by the legidative character of the
function entrusted to the Governor-General in Council. His discretionary
power over the subject is as unqualified as that of alegidature, and the
actual grounds upon which it is exercised are, therefore, immaterial .
Evatt J.,, at p. 129, left open the question whether it is possible to impute want
of good faith to the representative of the Crown for the purpose of nullifying
executive acts performed in the name of the representative of the Crown.
The argument to which the members of the Court directed themselves appears
to have been that those who made the regulation had no purpose connected
with trade and commerce (see per Dixon J. at p. 103), rather than that it was
made for a purpose which the Act did not authorise. The judgements are not
distinctly directed to the point now under consideration, but the case never-
theless assists the argument of the respondent.
In the next case, Arthur Yates & Co. Pty Ltd. v. The Vegetable Seeds
Committee, it was held that orders made by a subordinate authority (not by
the Crown) were open to attack on the ground that they were made for a
purpose other than that conferred by the statute under which they purported
to be made. In the course of the valuable discussion in which the members
of the Court engaged somewhat divergent opinions were expressed on the
present question. Latham C.J.,, at pp.64-5, referred to the fact that thereis
authority that the bona fides of the Crown cannot be impugned, but suggested,
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without finally deciding, that evidence of dishonesty might be proved in the
case of anindividual Minister for the purpose even of invalidating a legidative
act which he is authorised to perform. However, he said that the rule against
inquiry into motives applied only to laws (including "some" regulations) and
not 'co orders and directions given under statutory powers (see at pp.65-67).
Rich J. said, at p.73, that the bona fides of delegated |egidation made by

the Crown's representative will not be examined, but thought that a court
might examine the bona fides of a purported exercise of power by an individual
Minister even if the power was of alegidative character. Starke J. said, at
p.74, that the motives, reasons and bona fides of a sovereign legidative body
cannot be examined in a court of law, and that "it may be that ordersin

council made pursuant to statutory authority fall within this category™. Dixon J.
held, at pp.80-1, that the question whether the purpose of orders renders them
invalid does not depend on whether the orders are of alegidative character. He
said, at pp.81-2, that the acts of a sovereign legislature could not be challenged
on this ground and added, "Then, too, legidative and executive acts formally
done in the name of the Crown stand in a special position: see Duncan v.
Theodore'. He appears to have drawn a distinction between statutes and acts
formally done in the name of the Crown, on the one hand, and the acts or
determinations of subordinate authorities on the other. However, in the course
of discussion of the principle that a power to make by-laws ought not to be
used for a collateral purpose, he cited, at p.84, Bailey v. Conole (1931) 34
W.A.L.R. 18 without any adverse comment. That was a case in which aregu-
lation made by the Governor in Council, and "in form within the letter of the
statute” (see at p.24) was held invalid because it was made for an object foreign
to the scope of the Act.

In Australian Communist Party v. The Commonwealth (1951) 83 C.L.R. 1,
Dixon J., in the course of discussing the validity of one of the sections of the
statute there in question, whose operation was made conditional upon the
opinion of the Governor-General in Council, again expressed, at pp. 178-9, his
acceptance of the correctness of the statement that the good faith of any of the
acts of arepresentative of the Crown cannot be questioned in any court of law.
He gave as areason the fact that the counsels of the Crown are secret. Fullagar J.,
a pp.257-8, expressed similar views. It has been suggested that Williams J.
expressed the same opinion at p.221, but in my opinion his remarks were
directed only to the effect of the particular statute before Mm. The other
members of the Court did not deal with the question.

Findly, in W.H. Blakeley & Co. Pty. Ltd. v. The Commonweslth of Australia
(1953) 87 C.L.R. 501 it was held that the effect of the Lands Acquisition Act
1906 (Cth) as amended was to make a notification by the Governor-General,
under s.15(2) of that Act, of the purpose of an acquisition, conclusive of the
existence of that purpose. The decision appears to me to rest on the proper
congtruction of the Act, rather than on any general principle which precludes
the Court from examining the purposes of the Crown.
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It can be seen that there are expressions of opinion which are entitled to
great weight in support of the view that acts of the Crown in Council, apparently
regular in form, cannot be examined on the ground that they were done with
the intention of achieving an unauthorised purpose - i.e. done in bad faith, in
the sense in which that expression has sometimes been used in the authorities.
Those statements have naturally been followed in some decisions of the Supreme
Courtsin Australia. However, it is significant that this view does not appear to
have been so firmly accepted el sewhere. Although in De Smith, Judicia
Review of Administrative Action, 4th ed. (1980), at pp.287,336 it is stated
that bad faith cannot be attributed to the Crown, the only authorities cited for
that proposition are Duncan v. Theodore and Australian Communist Party v.
The Commonwealth. The English authorities leave the position unsettled. In
Attorney-General for Canadav. Hallet & Carey Ltd. [1952] A.C. 427 the
Judicial Committee rejected an argument that the courts might canvass the
considerations that led the Governor-General to deem it necessary to act under
a statute which authorised him to do such things as he might, by reason of the
continued existence of an emergency, deem necessary or advisable for any of
various specified purposes. However, Lord Radcliffe said, at p.444:
"Thereisno warrant at all for presenting this as a case in which powers
entrusted for one purpose are deliberately used with the design of achieving
another, itself unauthorised or actually forbidden. If bad faith of that
kind can be established, a court of law may intervene".
In Ningkan v. Government of Malaysia[ 1970] A.C. 379 a proclamation which
recited that the Supreme Head of the Federation of Malaysia was satisfied that
a state of emergency existed, was chalenged on the ground that it was made
not to deal with grave emergency but for another purpose. It was held that the
appellant had not discharged the onus of proof which lay upon him, but
Lord MacDermott, who delivered the judgement of the Judicial Committee said,
at p.391-2, that it was "unsettled and debatable”" whether a proclamation
made by the Supreme Head of the Federation of Maaysia under statutory
powers could be challenged on some or any grounds. In New Zealand (Reade
v. Smith [ 19591 N.Z.L.R. 996) and Canada (Re Doctors Hospital and Minister
of Hedlth (1976) 12 O.R. (2d) 164 and Re Heppner and Minister of the En-
vironment for Alberta (1977) 80 D.L.R. (3d) 112) there are decisions that
support the view that some investigation at least may be made into the purposes
with which the Crown in Council acted.
In this state of the authorities it appears to me that this Court isfree to
decide for itsdlf the question that now arises. As| have shown, if the Crown in
Council makes a regulation which appears on its face to be made for a purpose
that was not authorised by the statute under which it purports to be made, the
regulation will beinvalid. It would be anomalous if a regulation which bore the
semblance of propriety would remain valid even though it should be shown in
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fact to have been made for an unauthorised purpose; that would mean that a
clandestine abuse of power would succeed when an open excess would fail. As
Mr Hogg points out in an article "Judicia Review of Action by The Crown
Representative”" (1969) 43 A.L.J. 215, three reasons appear to have been
suggested for giving an immunity from review to acts of the Crown. Thefirstis
that the Ministers on whose advice the representative of the Crown relies are
responsible to Parliament, whose scrutiny is available to check excesses of
power. If that reason were vaid it ought logically to follow that the act of an
individual Minister aso could not be invaidated even if it were shown that he
had acted for an extraneous purpose. Not all of the members of this Court

who have upheld the immunity of the Crown have gone so far as to extend it to
the acts of individua Ministers. To do so would be contrary to the approach
taken in such cases as Secretary of State for Education and Science v. Tameside
Metropolitan Borough Council [ 19771 A.C. 10 14. Moreover, under modern
conditions of responsible government Parliament could not always be relied on
to check excesses of power by the Crown or its Ministers. The second reason
suggested is that the courts should not substitute their views for those of the
executive on matters of policy. That is of course true, but it does hot mean

that the courts cannot ensure that a statutory power is exercised only for the
purpose for which it is granted. A third reason suggested is that the counsels of
the Crown are secret. However the secrecy of the counsels of the Crown is by
no means compl ete (see Sankey v. Whitlam (1978) 142 C.L.R. 1) and if
evidence is available to show that the Crown acted for an ulterior purpose, it is
difficult to see why it should not be acted upon. In my opinion no convincing
reason can be suggested for limiting the ordinary power of the courtsto inquire
whether there has been a proper exercise of a statutory power by giving to the
Crown a special immunity from review. If a statutory power is granted to the
Crown for one purposg, it is clear that it is not lawfully exercised if it is used
for another. The courts have the power and duty to ensure that statutory
powers are exercised only in accordance with law. They can in my opinion
inquire whether the Crown has exercised a power granted to it by statute for a
purpose which the statute does not authorise. The onus of proving that the
Crown did act for an unauthorised purpose lies on those who make that
assertion: see Ningkan v. Government of Malaysia, at p.390, and McEldowney
v. Forde[ 19711 A.C. 632, at p.660.

In the present case, the appellant was in my opinion entitled to challenge

the Planning Regulations, and if necessary also the Town Planning Regulations,
on the ground that they were made for a purpose which was not a planning, or
atown planning, purpose. The challenge might be made either on the ground
that the regulations were invalid on their face, or on the ground that evidence
would show that they werein fact designed to defeat the traditional land
claims of Aboriginals. It was necessary for the Commissioner to decide on the
validity of the Planning Regulations to enable himsalf to determine whether the
application was made in respect of land to which s.50(1)(a) of the Land Rights
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Act applied. If the regulations were invalid, there was no justification for him
to fail to continue to exercise his function under s.50(1)(a). For the reasons
given the Commissioner has not exercised his functions in accordance with law
and the case is a proper one for mandamus.

Reference was made to 0.55 r.30 of the High Court Rules which provides

that an application for awrit of mandamus to ajudicial tribunal to hear and
determine a matter shall be made within two months of the date of refusal

to hear or within such further time asis, under special circumstances, allowed
by the Court or a Justice. No application for an order nis was made in the
present case until May 1980. | doubt whether the Commissioner was ajudicia
tribunal within the meaning of thisrule, but if he was there are special circum-
stances warranting an extension of time. The delay in making the application is
explained by the difficulty in getting instructions from the applicants, since to
communicate with them it was necessary to enlist the assistance of alinguist
and an anthropologist, and by the time that it took to obtain legal opinionsin
respect of a matter which was undoubtedly a difficult one. Although as

at present advised | consider that the Court would have jurisdiction to grant
certiorari, for the reasons | gave in Reg. v. Cook; Ex parte Twigg (1980) 31
A.L.R. 353, at p.361, | do not think that certiorari would be necessary in the
present case, assuming it to be appropriate. Mandamus is sufficient.

| would make an order for mandamus.

STEPHEN J. The Northern Land Council is abody corporate created pursuant

to Part |11 of the Aborigina Land Rights (Northern Territory) Act 1976 (Cth).
One of itsfunctions is to assist Aboriginals living in northern parts of the
Northern Territory to pursue traditional land claims. The Council has for some
time been assisting a group of Aboriginals with its claim to land on Cox Peninsula
and adjacent idands. Cox Peninsula, some 800 square kilometres, projects out
into the Timor Sea a few kilometres to the west of Darwin, separated from it

by the waters of Port Darwin.

The making of traditional land claims

The first formal step in making atraditional land claim isto apply to the
Aborigina Land Commissioner under s.50(1)(a) of the Act. This the Council
has done in respect of Cox Peninsula and adjacent islands. Once such an appli-
cation is made the Commissioner must ascertain whether the applicants or any
other Aboriginals are the traditional Aboriginal owners of land and must report
his findings to the Minister. Where he finds that there are traditional Aboriginal
owners of the land he is to make recommendations to the Minister for the
granting of the land to a Land Trust in accordance with s. 11 of the Act.
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The Commissioner may only exercise these functionsin relation to certain
classes of land, the presently relevant class being "unalienated Crown land".
Unless the Cox Peninsulais "unaienated Crown land" he cannot embark upon
the task of ascertaining its traditional Aboriginal owners, let alone make any
recommendations about it. "Unalienated Crown land" is defined by s.3(I) of
the Act to mean "Crown land in which no person (other than the Crown) has
an estate or interest, but does not include land in atown".

The claim to Cox Peninsula

It isthis exclusion of "land in atown" which has given rise to these pro-
ceedings. The Commissioner has held that Cox Peninsulaiisland in atown and
therefore not available to be claimed as unalienated Crown land under s.50(1)(a)
of the Act. The Council now seeks certiorari to quash the Commissioner's
decision and mandamus to compel him to carry out his functions under .50
(D).

Although Darwin lies only some six kilometres away, across the waters of

Port Darwin, the Cox Peninsulaisitself far from urban. Its 800 square kilo-
metres are mainly low-lying forest and scrub land, fringed with mangroves and
surrounded at low tide by great mud flats which connect its western shores
with what, at high tide, are off-shore islands. Its road system is primitive,
sometimes impassable even to four-whed drive vehicles. Apart from some
mining leases, afew small private freehold and leasehold areas, an Aborigina
reserve, aforest reserve and some extensive areas owned by the Commonwesdlth
and used as sites for overseas radio transmitters or, in the case of one of the
off-shore idands, as an aircraft bombing range, the remainder, well in excess of
three quarters of the total area, islargely undeveloped Crown land. The
Peninsulais used extensively by the residents of Darwin for outdoor recreational
purposes - camping, fishing, swimming and the like. 1ts permanent population,
apart from residents of the Aboriginal Reserve, isvery smal, a most one or
two hundred persons.

"Land in atown"

This undevel oped and sparsely populated peninsulais said to have become

"land in atown" because of the interaction of the Planning Act 1979, an Act

of the Northern Territory legidature, regulations made under it and certain

provisions of the Commonwesalth Parliament's Aboriginal Land Rights (Northern

Territory) Act 1976. Thisis said to have happened in thisway. Regulation 5

of the Planning Regulations provides:
"5. For the purposes of section 4 of the Act, the several areas of land
specified in Schedule 3 are specified to be areas which are to be treated as
towns".
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One area of land in Schedule 3 comprises 4,350 square kilometres centred upon
the town of Darwin, itsalf only some 143 square kilometres in extent. It
includes the Cox Peninsula. Regulation 5 derivesits effect from par.(c) of the
definition of "town" in s.4(l) of the Planning Act. That definition is as

follows:

" town' means -

(& atown within the meaning of the Crown Lands Act;

(b) amunicipality; or

(o) land specified by the regulationsto be an area which isto be treated as

atown-,".

Taken together, the regulation and this definition purport to extend the
meaning of "town" in the Planning Act to the whole 4,350 sgquare kilometres
centred upon Darwin, including the Cox Peninsula.
This extended meaning of "town" is then taken up by the Aboriginal Land
Rights (Northern Territory) Act 1976. In s.3(I) of that Act "town" is defined
asfollows:

"'town' has the same meaning as in the law of the Northern Territory

relating to the planning and devel oping of towns and the use of land

in or near towns, and includes any area that, by virtue of regulations

in force under that law, isto be treated as a town;".
The result of the interaction of these provisionsis said to be that Cox Peninsula,
being "land in atown", is not "unaienated Crown land" to which s.50(1)(a)
can apply.
| have referred only to the current planning legidation of the Northern
Territory, the Planning Act 1979, and to the regulations made under it. Its
predecessor, the Town Planning Ordinance 1964-1978, (whose name was
changed from "Ordinance" to "Act" shortly before it was supplanted by the
current legidation) contained a provision somewhat similar to the provisions of
the Planning Act described above. By a regulation made under that ordinance
an area substantially the same as the present 4,350 square kilometres was, in
1978, made subject to the Ordinance "asif it were a part of" the town of
Darwin. It included the whole of the Cox Peninsula. It will be necessary to
revert to this earlier legidation, but for the moment | confine myself to the
current Planning Act and regulations.
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The Land Council's first submission

The Northern Land Council relied upon two principal submissionsin urging
before the Commissioner and in this Court that the Cox Peninsula was never-
theless "unalienated Crown land" for the purposes of s.50(1)(a) of the Ab-
original Land Rights (Northern Territory) Act 1976. The first was founded
upon the premise that if an application is made to the Commissioner under
s.50()(a) at atime when the land claimed is unalienated Crown land, no
subsequent change in the status of that land can prejudice the application.
Moreover, any change in status of the land occurring after application is made
and which, had it occurred before that application was made would have
removed any obstacle in the application's path, will have that same beneficial
effect upon an existing application. For present purposes, and without de-
termining the correctness of this premise, | am content to accept it.

The Council contends that, when understood in the context of the changing
pattern of the Territory's planning legidation, the facts concerning traditional
land claims to Cox Peninsula give rise to a situation to which the above premise
can be applied. The result is said to be that the Cox Peninsula must be treated
by the Commissioner as "unalienated Crown land". Various alternative circum-
stances are put forward as constituting the making of arelevant application in
respect of Cox Peninsula under s.5 0(1)(a). The earliest in point of time involves
land claims made before the Aborigina Land Rights (Northern Territory) Act
1976 came into operation. It was put, somewhat tentatively, that these might

in some way have been converted into applications under s.50(1)(a) when the
Act came into operation. However, it was conceded in argument that there are
substantial difficulties involved in this contention, quite apart from the vague
nature of aspects of these early claims. Together these factors make it un-
necessary to do more than note my rejection of these early claims as land
claims under the Act.

Then it is said that aletter of 26 September 1977, written after the Act had
come into operation and before the making of the first disqualifying regulation
under the Town Planning Ordinance, can be regarded as an application under
s.50(1)(8) in respect of the Cox Peninsula. It was addressed to the Lands
Branch of the Department of the Northern Territory and merely informed the
Branch that, since a claim was to be made to the Commissioner in respect of
"vacant Crown land on Cox Peninsula" it was assumed that the policy of not
alienating claimed lands until the claim had been dealt with by the Commissioner
would apply to that land. Its contents preclude it from being relied upon as an
application under s.50(1)(a).
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A later letter, dated 14th March 1978, from the Council to the Lands

Branch, is aso relied upon. It refers to the Council's understanding that al
vacant Crown land on Cox Peninsula had earlier been claimed before "the
interim Land Commissioner". It speaks of the "considerable confusion”

which had earlier existed concerning appropriate procedures and of advice
received by the Council from the Minister for Aboriginal Affairsthat his
Department had been notified by the interim Land Commissioner of aclaim to
all vacant Crown land on Cox Peninsula. It concludes by referring to "the
genera uncertainty that still prevails' regarding land claims and asks that Cox
Peninsula be afforded the status of being under claim and therefore not subject
to further alienation until determined upon by the Lands Commissioner.

The reply, dated 11 th April 1978, from the Lands Branch states that the Lands
Commissioner is unaware of any land claim to the Cox Peninsula and that "it is
not possible to extend any, previous undertakings to the administration and
alienation of land on Cox Peninsula, not contained within" an area marked on
the enclosed plan. For reasons which remain unexplained the area so marked

in fact comprises by far the greater part of Cox Peninsula. Materia in evidence
suggests that much confusion must then have surrounded the making of land
rights claims; there must also have been much other correspondence relating to
claimsto Cox Peninsulawhich is not before the Court. In the result much
remains unexplained: the status of the interim Land Commissioner, who
receives no statutory recognition in the Aborigina Land Rights (Northern
Territory) Act 1976, is unclear; there must have been land claims of some sort
to some parts of Cox Peninsula made well before March 1978 and made to
what were then thought to be the appropriate authorities. Perhaps all that
emerges a al clearly isthat even when the Land Branch's letter of 11 th April
1978 was written the Commissioner was still not in receipt of any application
made under s.50(1)(a) in respect of Cox Peninsula. Thisis confirmed by what
happened at the hearing of another application under s.50(1)(a), confined to
one of the off-shore idlands of Cox Peninsula. In January 1979 an adjournment
was sought by the Council so that, in the words of the Commissioner in his
reasons for judgement delivered on 14th February 1979, it could be consolidated
14 with a broader claim foreshadowed in respect of the Cox Peninsula'. His
Honour added that "that broader claim had not then been lodged nor has it
been since'.

Only on 20th March 1979 was that broader claim made by formal ap-
plication pursuant to s.50(1)(a) of the Act. It alone can in my view be regarded
as the application initiating the Commissioner's enquiry relating to Cox Penin-
sula: to it alone may the Council's initia premise be applied. It was made
when the Town Planning Ordinance and the regulation made under it were still
in force; not until 3rd August 1979 did the current Planning Act and its
accompanying reg.5 come into operation and thereby repeal the Town Planning
Ordinance. Upon that repeal the Council's argument must rest.
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Applying the Council'sinitial premise, the repeal of the Ordinance and,
consequently, of the regulation made under it is said to have caused the Cox
Peninsulato revert to the status of "unalienated Crown land", that repeal
causing the land to cease to be deemed to be part of the town of Darwin. The
simultaneous coming into operation of the new Planning Act and its ac-
companying reg.5 is, according to the premise, a change in status of the land
adverse to the application and therefore to be ignored: upon the repeal of the
Town Planning Ordinance the application was regularised: it thereafter applied
to land which was to be treated as "unaienated Crown land", to which s.50(1)(a)
could properly apply. In the words of the submission, the repeal repaired

the flaw in the application, and if there was need for re-application after its
repair that was satisfied by the Council's subsequent pressing of its application.
This might have been well enough had there been any period between

repeal of the Ordinance and the commencement of the Planning Act and reg.5
during which the land could be regarded as reverting to its original status as
"unalienated Crown land". But there was no such period. The Cox Peninsula
never reverted to its original status; what brought about the repeal of the
Ordinance was the simultaneous coming into operation of the Planning Act and
also of reg.5. Cox Peninsula remained throughout as an area to be treated as a
town and hence excluded from the status of "unalienated Crown land". It
follows that even if the Council'sinitial premise be correct, it will not serve the
purpose for which it is proposed. The first of the Council's submissions must
be rejected.

The attack on the vdidity of reg.5

The Council's second submission was that reg.5 of the Planning Regulations
was not vaidly made and was therefore ineffective to make Cox Peninsula
"land in atown". It took two forms: the first relied upon the express terms of
the regulation and of the Act, the second, while accepting that the regulation
was good on its face, sought to establish invalidity by proof that it was in fact
made for no purpose of the Act but for a quite aien purpose, the removal of
Cox Peninsula from the operation of the Aborigina Land Rights (Northern
Territory) Act 1976. To found the second line of attack, the Council sought
an order pursuant to s.54 of the Aborigina Land Rights (Northern Territory)
Act 1976 for the production and inspection of awide range of documentsin
the possession of the Administration relating to the considerations which
brought into existence the predecessor of reg.5, at that time the relevant
regulation. The Commissioner refused to make any such order because he
regarded this particular line of attack as not being open in principle. If in fact
such an attack is permissiblein principle, its ultimate success win depend upon
the Council establishing by evidence the existence of such an alien purpose.
However it is exclusively with the preliminary question of principle that this
Court is concerned.
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The regulation-making power is conferred by s.165(1) in the following
terms:

", 165(1) The Administrator may make regulations, not inconsistent with

this Act, prescribing al matters required or permitted by this Act to be

prescribed, or necessary or convenient to be prescribed for carrying out or
giving effect to this Act and, in particular -

(@ providing for the payment of fees and expenses to witnesses
required under this Act to attend and give evidence before the
Authority or another person;

(b) prescribing the manner in which fees or payments prescribed shall
be paid;

(©) specifying subdivisionsto be excluded subdivisions;

(d) amending the provisions of section 94 or 110;

(e) providing for the inspection of aregister of consents kept under
this Act; and

(f) prescribing penalties, not exceeding afine of $ 1.00, for offences
against the regulations'.

| have earlier set out the other relevant provisions, the definition of "town"

in s.4(l) of the Planning Act and reg.5 of the Planning Regulations. The
conjoint effect of reg.5 and of this definition is, as| have aready said, to make
a"town" of an area of land specified in Schedule 3 of the Planning Act and
centred upon but more than thirty times larger than the present area of Darwin
and which includes all of Cox Peninsula.

Thefirgt line of attack on reg.5

Thefirgt line of attack upon the vaidity of reg.5 takes an unusual form,
prompted by unusual features of the Planning Act itself. Delegated legidation
is commonly attacked as ultra vires because it deals with a subject beyond the
scope of the regulation-making power, because, as Isaacs J. said in Carbines v.
Powell (1925) 36 C.L.R. 88, it supplements rather than complements the
granted power. Not so in the present case: the Council relies rather upon the
complete inutility of the regulation to take it outside the scope of the granted
power. That thisinutility stems not so much from the character of the regulation
as from the statutory definition of "town" itself is said to be no obstacle to

this view.

Page 56



The attack begins by showing the definition of "town" to have no purpose
since the Act contains no provision which operates in terms of towns: the

word "town" nowhere appears in the legidation once the definition section is
passed until the last of its nine Parts, Part I X headed "Transitional", is reached.
In that Part "town" frequently appears, but always as a descriptive substantive,
preceding either "planning scheme” or "plan”, each referring to planning
instruments in force or proposed under the previous town planning legidation.
Although the Act legidates exclusively in terms of planning instruments which
may be either regional plans or town plans, nothing seemsto turn upon this dis-
tinction.

The Council seizes upon the definition's apparent lack of purpose: if it be
purposeless to define "town", reg.5, which does no more than extend the
meaning of that useless definition, must be equally lacking in utility. While the
statutory definition, being part of the Act, cannot be attacked for inutility,

that same inutility, communicated by it to the regulation, will make the latter
ultra vires the regulation-making power conferred by s.165(1). That power is
confined to the prescription of matters "required” or "permitted” by the Act

to be prescribed or "necessary" or "convenient” to be prescribed "for carrying
out or giving effect to this Act”. Thislast phrase is said to qualify the whole
grant of power, not merely its second limb, and because the regulation, being
inutile, neither carries out nor gives effect to the Act it is beyond power.

The opening words of the grant of regulation-making power in s. 165 arein
aform long familiar in Commonwealth legidation. They seem in the past to
have been understood as involving two distinct limbs, the concluding phrase,
"for carrying out or giving effect to this Act", being treated as forming part of
the second limb only, as explanatory of what is "necessary” or "convenient” in
the second limb and as inapplicable to "required” or "permitted” appearing in
thefirst limb - Carbines v. Powell per Isaacs J. at p.92, Broadcasting Co. of
Australia Pty Ltd v. The Commonwealth (1935) 52 C.L.R. 52 per Rich J. at
p.63 and see Reade v. Smith (1959) N.Z.L.R. 996 per Turner J. at p.999.
However, let it be accepted, as the Council contends, that each exercise of

the regulation-making power must be "for carrying out or giving effect” to the
Act: | am nevertheless unable to accept the view that to prescribe that which
adds to the meaning of aword not fully defined in the Act, doing so in the
manner contemplated by the terms of that statutory definition, can ever be

said not to carry out or give effect to the Act because inutile. The inutility of
the statutory definition itself, both before and after its meaning has been added
to in thisway, isirrelevant for this purpose: the definition itself standsinviolate
against attack as purposeless, and for the regulation to add to its meaning in the
manner which the statute contemplates is, | think, sufficient to bring it within
power. An amendment made to the Act in 1980, by which a new s.60A was
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inserted, serves to illustrate how reg.5 has itself never lacked utility. Section
60A contemplates planning instruments which relate to land within a town and
athough itsinsertion in the Act cannot, as it were, retrospectively confer
utility ab initio upon the statutory definition of "town", it does demonstrate
how reg.5 from its inception served the purpose of giving "town" an expanded
meaning. That for some years the operation of the Act did not make use of
that expanded meaning is not to the point.

The second line of attack on reg.5

There remains the Council's second line of attack on validity of the regu-
lation. Thisisthe attack which the Commissioner stopped in its tracks when
he regjected the Council's application for discovery of Administration docu-
ments. While accepting that on its face the regulation is within power, the
Council seeks to show that, because it was made for a purpose extraneous to
the purpose for which the regulation-making power was conferred, the regu-
lation was made in excess of power and is accordingly ultravires.

The Commissioner acted as he did because he held that the Administrator
was the Crown's representative in the Territory and that, as such, the purpose
which actuated his exercise of power under s.165 was immune from any
examination by the courts. The Council contends that the Administrator
isonly aservant of the Crown, not its representative, and in that capacity
possesses no immunity. It also makes the broader submission that, even if he
be its representative, the suggested immunity does not exist. If this broader
submission be correct, as | think it is, the other becomes irrelevant. | accordingly
turn to that broader submission.

Minister's decisions open to attack for purpose

It is now well established that both the exercise and non-exercise by

Ministers of the Crown of discretionary powers vested in them are subject to
judicial review, which extends to the examination of the reasons which led to
the Minister's exercise or non-exercise of his power - Padfield v. Minister of
Agriculture, Fisheries and Food (1968) A.C. 997 especialy per Lord Reid at
pp.1032-1034, Lord Morris at p.1041, Lord Hodson at pp.1045-6 and 1049,
Lord Pearce at pp. 1053-4 and Lord Upjohn at pp. 1060-1062. AsLord Pearce
pointed out at p.1053, a Minister cannot in his discretion "set aside for his
period as Minister the obvious intention of Parliament”; he must rather "use
his discretion to promote Parliament's intention™ - at p.1054. In Congreve v.
Home Office (1976) 1 Q.B. 629, Lord Denning M.R. observed at p.649 that a
Minister's discretionary power must be uninfluenced "by any ulterior motives';
and see per Roskill L.J. at pp.65 7-9. See dso Laker Airways v. Department of
Trade (1977) 1 Q.B. 643 at p.707 per Lord Denning M.R. and the recent case
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of Secretary of State for Education and Science v. Tarneside Metropolitan
Borough Council (1977) A.C. 1014, where Lord Wilberforce observed at
p. 1047 that the courts will ensure that a discretionary power given to a minister
has not been exercised "outside the purpose of the Act, or unfairly, or upon an
incorrect basis of fact" - and see per Viscount Dilhorne at p.1062, Lord
Diplock at pp.1064-5, Lord Salmon at p.1071 and Lord Russell at p.1074.
In this Court modern instances are provided by Television Corporation
Ltd v. The Commonwealth (1963) 109 C.L.R. 59 and by Murphyores Inc. Pty
Ltd v. The Commonwealth (1976) 136 C.L.R. 1, per Barwick C.J. at p.6, per
McTiernan J. at p.8, Gibbs J., at p.9, and Murphy J. at p.26. In Murphyores it
was the exercise of discretion by the Minister of State for Minerals and Energy
that was in question and Mason J. said, at p.23,
"There remains for consideration the plaintiffs argument based on the
scope and purpose of the Customs Act and the Customs (Prohibited
Export) Regulations. It was said, correctly, that the subject matter and
the scope and purpose of a statutory enactment may enable a court to pro-
nounce the reasons given for the exercise of a statutory discretion to be
extraneous to any objects the legidature had inmind . . . ".
Inthat case | said of the Minister's statutory powers, at p. 12,
"So much for the constitutionality of a decision whether or not to relax a
prohibition upon export. A quite distinct question also arises: has the
maker of the decision duly exercised his decision-making power or, on the
contrary, is his decision vitiated by the nature of the considerations,
extraneous to the power conferred, to which he has had regard in arriving
at that decision? This question must depend for its answer primarily upon
the legidation which confers the power. Where the extent of the power is
delineated, perhaps by specific enumeration of matters to be considered,
perhaps as a result of implications which may be drawn from the subject
matter dealt with, the courts will relieve against excesses of power affecting
the rights of a subject. It will be seldom, if ever, that the extent of the
power cannot be seen to exclude from consideration by a decision-maker
all corrupt or entirely persona and whimsical considerations, considerations
which are unconnected with proper governmental administration; his
decision will not be a bona fide one since these considerations will, on
their face, not be such as the legidation permits him to have regard to. In
other instances the task for the court will be to discern what restraints, if
any, the legidation places upon considerations to which he may have had
regard".

What of decisions of the Crown's representative?

It isaccordingly clear that had reg.5 been made by a Minister of the Northern
Territory Government it would have been open to the Council to seek to show
that the regulation was beyond power because made for a purpose other
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than that for which the power was granted. Having in fact been made by the
Administrator-in-Council the same question arises which confronted the
Ontario Divisional Court in Re Doctors Hospital and Minister of Health (976)
68 D.L.R. (3d) 220 at p.230: does it make any difference in law that the
relevant power was one exercised not by a Minister of the Crown but by the
representative of the Crown upon the advice of his Ministers? To that question
I would give the answer "N@", as did the Ontario Divisional Court, which held
that, whether it be Minister or Lieutenant-Governor in whom discretionary
power isvested by statute, its exercise will be "subject to Court review".
Where a Parliament confers powers they will seldom if ever be conferred in
gross, devoid of purposes or criteria, express or implied, by reference to which
they are intended to be exercised. Unless a Parliament, acting constitutionaly,
can be seen from the terms of its grant of power to have excluded judicial
review, the Courts will, at the instance of alitigant, examine the exercise of
powers so granted, determining whether their exercise is within the scope of
Parliament's grant of power. Thiswill be so whether the grant of power be to
the representative of the Crown, to a Minister of the Crown or to some other
body or person.

The Commissioner, in rejecting the Council's application for discovery of
Administration records, took aview of the examinability of the exercise of
power by the Adminigtrator-in-Council quite different from that which |

have expressed. He did so in reliance upon "aline of authorities beginning with
Duncan v. Theodore (1917) 23 C.L.R. 510", which he regarded as establishing
that "the Courts will not enquire into the reason why the Crown or its rep-
resentative exercised a particular regulation-making power and bad faith may
not be imputed to them".

The Australian cases
It isthe joint judgement of Isaacs and Powers JJ. in Duncan v. Theodore
which has provided the basis for much of what has subsequently been said in
Australia concerning the examinability of the exercise of power by represen-
tatives of the Crown. Thisis despite the fact that what their Honours said was
both brief and obiter. It was obiter because their Honours held that there was
no evidence fit to go to ajury to support a finding that the proclamation of
the Governor-in-Council there in question was issued malafide. Its brevity may
be demonstrated by setting out the relevant passagein full: It reads:
"But in our opinion it is not open to impute niala fides with respect to the
issue of aroya Proclamation, which isthe act of the King by himself or
his representative".
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There are three comments to be made concerning this passage. Thefirst is

that when Duncan v. Theodore was successfully appealed to their Lordships -
(1919) 26 C.L.R. 276, the dissenting joint judgement of Isaacs and Powers JJ.
being upheld, this question of immunity of the Crown's representative was not
dealt with. Indeed the judgement, delivered by Lord Haldane, appears to attach
no significance to the fact that the proclamations in question were made by the
representative of the Crown, throughout it is to "the Queendand Ministry" or
to "Ministers' that reference is made - see especialy at p.282.

The second is that by their use of the term "mala fides' their Honours

would seem to have intended to confine the immunity to cases where actua
dishonesty is sought to be imputed. This emerges from the judgement of

Isaacs J. - afew years later in Jones v. Metropolitan Meat Industry Board
(1925) 37 C.L.R. 252, where his Honour said at pp.263-4,

"The good faith, which is the antithesis of fraud in this connection, is that
which isrequired in the common law sensein relation to the legal exercise
of statutory powers, and is not dependent on any doctrine of equity. It is
wholly distinct from the notion of mistakenly pursuing a by-purpose.

Such a pursuit may in this connection be honest or dishonest. The body
pursuing it may genuinely avow it, thinking it permissible. There the
action adopted may be ultra vires, but not malafide. On the other hand,
there may be a pretended pursuit of a legitimate purpose that is malafide”.

Again in Werribee Council v. Kerr (1928) 42 C.L.R. 1 at pp.8-9 his Honour
emphasised the distinction between "honest error and dishonest design”, only
the latter involving want of bonafides. At least to Isaacs J. "malafiles’ seems
in Duncan v. Theodore to have signified actual dishonesty and not the mistaken
pursuit of a by-purpose.
Thirdly, Isaacs J. appears el sewhere to have contemplated that this immunity
extended equally and without distinction to Ministers of the Crown and to its
representatives. Thusin Jamesv. Cowan (1930) 43 C.L.R. 386, a case of
Ministeria discretionary action, his Honour, having once again distinguished
between immunity from examination for good faith and the absence of such
immunity where "what is really excess of power" isin question, said at pAl 1:
"Y ou cannot challenge the Minigter's bona fides on the ground of dishonesty
at all - that, in my opinion, can never be imputed to the King's Executive".
Thiswide view of immunity, extending to Ministers, no longer finds support in
the modern authorities earlier referred to.
Before leaving Duncan v. Theodore and the judgement of Isaacs J. in James
v. Cowan | should mention the view taken by Latham C.J. in Arthur Y ates &
Co. Pty Ltd v. The Vegetable Seeds Committee (1945) 72 C.L.R. 37 of their
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Lordships judgements in these two cases. The Chief Justice, after citing what
Isaacs J. had said in James v. Cowan, said this at p.65:
"But it may be noted that the Privy Council in Jamesv. Cowan (1932) 47
C.L.R. 386 at p.395 said that, in view of the finding of the trial judge,
'their Lordships do not think it would be right to adopt any view of the
facts which would appear to suggest bad faith on the part of the Minister
or his advisers. Apparently their Lordships did not regard the existence of
bad faith on the part of Ministers as a fact which could not be proved
or which would be irrelevant if it were proved. So also in Theodore v.
Duncan (1919) 26 C.L.R. 276, at p.282, their Lordships of the Privy
Council said, while referring to the fact that Ministers are responsible for
the exercise of their functions to the Crown and to Parliament only, that
it cannot be assumed that the Queendand Ministry would have acted in
any fashion inconsistent with such duty as they had been entrusted with
by the representative of the Sovereign’. This statement does not go so far
asto say that it could not have been proved that Ministers have acted
otherwise than in good faith. See also The Crown v. McNeil (1922) 31
C.